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RECENT DECISIONS OF THE COMPTROLLER GENERAL 


PREPARED BY THE FINANCE BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 


CORRECTION OF MILITARY RECORDS—Deduction of interim 
civilian earnings in settlement of amounts due. 


The Comptroller General in Decision B-152421 of 
March 10, 1969, held that it would not be improper to 
deduct earnings received from civilian employment in 
effecting settlement of back pay and allowances due a 
member or former member of the uniformed services by 
reason of the correction of his military or naval records, 
pursuant to the provisions of 10 U.S.C. 1552. In so doing 
the Comptroller General agreed with the Assistant Sec- 
retary of Defense (Comptroller) and modified his prior 
decision, B—152421 of October 7, 1964, holding that such 
adjustment to compensate for interim civilian earnings 
would not be proper. 

The Comptroller General thus removed the anomalous 
situation previously existing in this class of case, since, 
if the individual had sued in the U.S. Court of Claims 
(instead of appearing before a board for the correction 
of naval or military records) and won, the interim net 
earnings would have been deducted in determining the 
amount of the judgment awarded him. 

An example of a case of the type referred to in the 
Comptroller General’s decision would be one in which 
the Board for Correction of Naval Records (BCNR) cor- 
rected a record to show that a member’s involuntary 
separation was invalid and that he continued to serve 
on active duty until a later date. Civilian earnings dur- 
ing the interim period would be deducted from active 
duty pay and allowances otherwise due him. 

The Comptroller General’s decision contemplates that 
the Department of Defense will issue regulations re- 
quiring the deduction of such interim civilian earnings. 
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CONCURRENT RECEIPT BY FLEET RESERVIST OF RETAINER PAY 
AND FEDERAL EMPLOYEES’ COMPENSATION—Modification of 
former decisions. 


The Comptroller General, in Decision B-165726 of 
February 4, 1969, held that a Fleet Reservist who is 
injured while employed in a Federal civilian position is 
not precluded from concurrently receiving retainer pay 
from the Navy and Federal employees’ compensation 
pursuant to 5 U.S.C. 8116(a). In so ruling the Comp- 
troller General modified his previous position (e.g., 38 
Comp. Gen. 243) and acquiesced in the more liberal rule 
announced by the U.S. Court of Claims in cases involv- 
ing Fleet Reservists (e.g., Mulholland v. U.S., 139 Ct. 
Cl. 507 and Horn v. U.S., 185 Ct. Cl. 795). 

It may be noted that a retired Regular member (either 
officer or enlisted) who suffers injury attributable to 
Federal civilian employment may not receive military 
retired pay concurrently with Federal employees’ com- 
pensation (Steelman v. U.S., 162 Ct. Cl. 81; 46 Comp. 
Gen. 245). In contrast, it has been held that a retired 
Reservist (apparently either officer or enlisted), retired 
under any provision of law, is not prohibited from re- 
ceiving retired pay at the same time that he is in receipt 
of Federal employees’ compensation (Tawes v. U.S., 146 
Ct. Cl. 500). 

Legislation would be required to place retired Regular 
members on a par with Fleet Reservists and retired 
Reservists with respect to concurrent receipt of retired 
pay and Federal employees’ compensation. 


(Continued on page 154) 























THE HONORABLE 
JOHN H. CHAFEE 
SECRETARY OF THE NAVY 








THE SECRETARY OF THE NAVY 
WASHINGTON 


We live in an era of change -- rapid change, in many areas 
of human affairs. Change does not normally come swiftly in 
the field of criminal law. In the long view, this is just 
as well. In a field so vital to private rights and public 
order, we need to be sure that change will be progress. . 


Despite this traditional conservatism, there has been 
progressive change in criminal law and justice, both in and 
out of the military services. In 1950, Congress enacted 

the Uniform Code of Military Justice. The sweeping changes 
made by that Code reflected what were then the latest concepts 
of criminal jurisprudence. They were designed to strike a 
new balance between the needs of military discipline and the 
individual rights of servicemen. The Uniform Code of Military 
Justice was a model among criminal codes, and the Nevy may 
take pride in the manner in which its innovations were 
accepted and molded into practice. 


In the years since 1950, there have been many significant 
changes in the administration of criminal justice in the 
civilian community. Some rights which were once unique to 
the serviceman are now more widely granted, and new criminal 
procedures and safeguards have been placed in effect. With 
the enactment of the Military Justice Act of 1968, criminal 
justice procedures within the military services have also 
been modernized and improved, the individual rights of 
servicemen have been afforded further protection, and the 
Uniform Code of Military Justice has once again become 4 
model in its field. 


All who value justice -- and this certainly includes, every 
member of the naval service -- must now help to ensure that 
the objectives, the spirit, and the ideals of the Military 
Justice Act of 1968 are realized in practice. I enjoin all 
to the wholehearted accomplishment of that goal. 


AX eae 


JOHN H. CHAFEE 

















CHIEF OF NAVAL OPERATIONS 


The heart of the United States Navy is people. 
The loyalty, devotion, and ability of our men and 
women in uniform make our Navy the finest in the 
world. 


The effectiveness of our naval forces depends 
to a great extent upon the qualities of high morale 
and good discipline. Our system of military justice 
is an important ingredient in maintaining such a 
posture. 


The benchmark of this system has been respect 
for and fairness to the individual. The Military 
Justice Act of 1968, if implemented in the spirit 
which Congress intended, will enable us to realize 
a new dimension in the protection of the individual 
and individual rights. 


The changes to the Uniform Code of Military 
Justice made by the 1968 Act are sweeping in nature. 
Implementation will require innovations in adminis- 
tration, including a world-wide network of law 
centers. I urge all who are concerned with the 
administration of our military justice system to 
lend their conscientious and wholehearted support 
to implementation of the Act, so that its provisions 
may be applied uniformly throughout the Navy. 


T. H, MOORER 
Admiral, U, S, Navy 
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Discipline is a quality.ingrained in every Marine, It starts the 

first day of boot camp and meets the supreme test on the field of 
battle, The standards expected of a Marine are high and are main- 
tained by leadership which includes the appropriate use of disci- 
plinary action when required, The Uniform Code of Military Justice 
is the rule of law for our military forces, The system has proven 
effective in war and peace and improvements have been made 
recently by the Military Justice Act of 1968. 


The new legislation will become effective at a time when the Marine 
Corps is heavily committed in combat to preserve the high ideals of 
freedom and justice in the world, The new Act will undoubtedly have 
a great impact on the Marine Corps, and we must provide for in- 
creased legal services, at the same time we are striving to meet our 
other obligations. To provide the increased legal services the Act 
requires, it has been necessary to take steps to increase our officer- 
lawyer strength, These measures are being taken to obtain and train 
Marine officers who are also professionally qualified as lawyers, 
Progress is being made, but the short transitional period does not 
allow us time to reach the desired strength in legal personnel by 1 
August 1969. Command interest and hard work at all levels of com- 
mand will be required, but the Marine Corps will continue to meet 
its legal responsibilities, 


Cooperation, teamwork and increased understanding of the new pro- 
cedures by all Marines will be necessary, I am confident the efforts 
to accomplish this objective will continue and the Military Justice 
Act of 1968 will be fully and completely implemented in the best 
traditions of the Marine Corps. 





EON? ArPMA? 
General, U. S. Marine Corps 








GENERAL L. F. CHAPMAN, USMC 
COMMANDANT OF THE MARINE CORPS 
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THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON. 0.C 20370 


The purpose of this issue of the JAG Journal is to introduce 
the Military Justice Act of 1968, the major provisions of 
which take effect throughout the Armed Forces on 1 August 
1969. The Act is the most important piece of legislation to 
be enacted in the field of military justice since the Uniform 
Code of Military Justice became law in 1950. 


In the four articles contained in this issue, the authors 
explain the background and history of the Act, discuss each 
of its important provisions and the implementing regulations, 
point out some of the practical problems which are expected 
to arise in connection with its implementation, and outline 
the expanded role of the members of the Navy-Marine Corps 
Judiciary Activity under the Act. 


The reforms effected by the Act were long in coming, but 
should prove to have been well worth the wait. Former 
President Johnson, upon signing the Act into law, hailed 

it as an advance further expanding the concept of fairness 
in a first-class legal system. We who are charged with the 
administration of the Act must ceaselessly strive to make 
this high purpose a reality. 


\paph 6. 


JOSEPH B. McDEVITT 
Rear Admiral, JAGC, U. S. Navy 
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THE MILITARY JUSTICE ACT OF 1968: 


HISTORICAL BACKGROUND 


CAPTAIN JOSEPH E. ROSS, JAGC, USNR * 


p ‘pany IMMEDIATELY after the Uni- 
form Code of Military Justice went into 
effect on May 31, 1951, recommendations for 
improvement of the new system of military jus- 
tice began to be made—by the services, by the 
judges of the Court of Military Appeals, by 
civilian agencies, and by individual citizens in- 
terested in military justice. Continuously there- 
after until the present time such recommenda- 
tions for change persisted. Although there had 
been a few changes made in the Code between 
1951 and 1968, including the important revision 
of Article 15 in 1962,’ it was not until the enact- 
ment of the Military Justice Act of 1968 ? that a 
substantial revision of the military justice code 
was made. As it turned out, the new law was 
the synthesis of recommendations received from 
all of the mentioned sources. 





* Captain Ross formerly served as Deputy Assistant Judge Advocate 
General (Military Justice) and Director, Military Justice Division, 
Office of the Judge Advocate General. He was awarded the LL.B. 
Degree by St. Johns University School of Law in 1948. He is a 
member of the Bars of the Court of Appeals of New York, the 
U.S. Supreme Court, and the U.S. Court of Military Appeals. 


1. Pub. Law 87-648, sec. 1, 76 Stat. 447 (1962). Other revisions in- 
cluded the addition of Article 58(a) in 1960 (Pub. Law 86-633, 
sec. 1(1), 74 Stat. 468 (1960)), and Article 123a in 1961 (Pub. 
Law 87-385, sec. 1(1), 75 Stat. 814 (1961)), certain minor 
changes made by the Navy JAG Corps Act in 1967 (Pub. Law 
90-179, 81 Stat. 546 (1967)), and the establishment of the Court 
of Military Appeals as the U.S. Court of Military Appeals under 
Article I of the Constitution in June 1968 (Pub. Law 90-340, 82 
Stat. 178 (1968)). 

2. Pub. Law 90-632, 82 Stat. 1335 (1968). 


SERVICE RECOMMENDATIONS 


Many of the recommendations for change 
came from the “Code Committee.” The Code 
Committee, consisting of the judges of the Court 
of Military Appeals and the Judge Advocates 
General,’ was established by Article 67(g), 
UCMJ,* to meet annually to make a comprehen- 
sive survey of the operation of the Code and to 
make an annual report thereon. In its first an- 
nual report the Committee submitted several 
proposals for change and made three recom- 
mendations to the Congress: 


(1) That legislation be enacted preventing special 
courts-martial from adjudging bad conduct dis- 
charges, 

(2) That Congress take no legislative action on the 
other items herein enumerated at this time, 

(3) That this Committee be authorized to file its 
annual report at the close of each calendar year.® 


In its next report,® the Code Committee recom- 
mended numerous legislative changes. Interest- 
ingly, they included such proposals as one-officer 
general and special courts-martial, extension of 
the time to file a petition for new trial under Ar- 
ticle 73, UCMJ 7 from one year to two years, the 
use of non-verbatim records of trial in certain 
general court-martial cases, and certain other 





3. Including the 
Transportation. 
4. 10 U.S.C. 867(g). 
5. Code Committee Report, 5/31/51-5/31/52. The Navy and Coast 

Guard disagreed with the first recommendation. 
6. Code Committee Report, 6/1/52-12/31/53. 
7. 10 U.S.C. 873. 


General Counsel of the Department of 
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procedural reforms. In one form or another these 
proposals came to be included in the Military 
Justice Act of 1968. The Committee also recom- 
mended iricreasing the nonjudicial punishment 
powers of commanding officers, and the enact- 
ment of a specific bad check article. The latter 
proposals were enacted into law in revised form 
in 1962 and 1961 respectively.® In 1954, no action 
having been taken on the previous recommenda- 
tions, the Code Committee reiterated them, and 
recommended hearings on them before the 
Armed Services Committees. In 1955, the pro- 
posals were advanced by the Department of De- 
fense and formally introduced in the Senate and 
House of Representatives.*° Hearings on the 
House bill were initiated in the spring of 1956 
by the House Armed Services Committee, but 
were not concluded before the adjournment of 
Congress. 

The Code Committee continued, unsuccess- 
fully, to urge adoption of its legislative proposal, 
which had come to be known as the “Omnibus 
Bill,” in 1957, 1958 and 1959. In 1960, however, 
unanimity of the members of the Committee 
ended when the Army member withdrew the 
Army’s support of the bill, in favor of a sweep- 
ing proposal for reform made to the Secretary 
of the Army by a committee of general officers 
headed by Lieutenant General Herbert B. 
Powell, U.S. Army. The Powell Report, which 
is contained in the Army’s section of the 1960 
Code Committee Report,"* and which was char- 
acterized by the then Navy Judge Advocate Gen- 
eral as tending to move military justice back 
toward the old “paternalistic” system, thus re- 
sulted for the first and only time in there being 
no joint report by the members of the Code 
Committee. 

In 1961, the staff of the House Armed Services 
Committee suggested that, because of the press 
of legislative business in the Congress, individ- 
ual sections of the Omnibus Bill deemed most im- 
portant in the administration of military justice 
be submitted separately for the consideration of 
the Congress. Accordingly, three separate bills 
were drafted and designated respectively, for 
reference purposes, as the “A”, “B”, and “C” 
Bills. The “A” Bill provided for increased au- 
thority of commanders to impose nonjudicial 
punishment. With certain changes, it was subse- 
quently enacted into law in 1962. The “C” Bill 


provided for a specific “bad check” article, and 
it was enacted into law in 1961, as aforesaid. 
The “B” Bill included provisions for the single- 
officer court, increased authority for law officers, 
and procedural changes, many of which came to 
be included in the Military Justice Act of 1968. 
In 1962 two more bills, labeled “D” and “F”’, 
were proposed, “D” providing for pretrial ses- 
sions before law officers, and “F’’ for improve- 
ment of sentence execution procedures.'* These 
measures were not acted upon. 

In 1963, the Code Committee combined the 
“B” and “D” Bills into a single new proposal 
denominated the “G” Bill, adding to it for the 
first time the significant recommendation that 
a bad conduct discharge may not be adjudged 
by a special court-martial unless the accused has 
had the opportunity for representation by quali- 
fied lawyer counsel. In the same report,’* the 
Code Committee also proposed an “H” Bill modi- 
fying Article 73 to extend the time limit for peti- 
tions for new trial from one to two years, and, 
significantly, authorizing the Judge Advocate 
General to consider petitions for new trial in all 
court-martial cases, and not merely those which 
included a punitive discharge or confinement for 
one year or more. Due to the press of legislative 
business, however, no hearings were held on the 
proposals in 1963, 1964 or 1965. In 1966, how- 
ever, the “G” and “H” Bills were introduced in 
both the House (H.R. 273, 277) and the Senate 
(S. 2096, 2097), and hearings were held on these 
and other proposals of Senator Sam J. Ervin, 
Jr., before joint sessions of the Subcommittee 
on Constitutional Rights of the Senate Judiciary 
Committee, and a special subcommittee of the 
Senate Armed Services Committee.’* No legisla- 
tion was reported out of committee following 
the hearings. In August 1967, however, Con- 
gressman Charles E. Bennett of Florida intro- 
duced H.R. 12705, a bill combining the “G” and 
“H” Bills of the Code Committee. Hearings on 
H.R. 12705 were conducted before the House 
Committee on Armed Services on September 14 
and October 26, 1967. Subsequently, this bill, 
with certain amendments, was redesignated by 
Mr. Bennett as H.R. 15971, was reported favor- 
ably by the House Armed Services Committee on 
May 21, 1968, and was passed by the House on 
June 3, 1968. The bill as thus passed included: 





8. Pub. Law 87-648, sec. 1, 76 Stat. 447 (1962) (increasing non- 
judicial punishment powers); Pub. Law 87-385, sec. 1(1), 75 
Stat. 814 (1961) (“bad check” law). 

9. Code Committee Report, 1/1/54—12/31/54. 

10. S. 2133 and H.R. 6583, 84th Cong., Ist Sess. (1955). 

11. Code Committee Report, 1/1/60-12/31/60. 
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12. An “E” Bill, abolishing the summary court-martial, had been 
drafted but was not agreed upon by all of the members of the 
Code Committee. 

13. Code Committee Report, 1/1/63-12/31/63. 

14. See “CONGRESSIONAL PROPOSALS,” infra p. 127. 





1. A new kind of special court-martial which 
included a law officer ; 

2. Single-officer general and special courts- 
martial on request of the accused ; 

3. Lawyer counsel for an accused as a pre- 
requisite to the adjudging of a bad conduct 
discharge; 

4. Pretrial sessions in general and _ special 
courts-martial with law officers ; 

5. Various procedural changes; 

6. Revisions to Article 73 concerning petitions 
for new trial; 

7. Authority for the Judge Advocate General to 
vacate or modify the findings or sentence in 
certain court-martial cases. 

As explained hereinafter, substantial Senate 

amendments were to be made before H.R. 15971 

became the Military Justice Act of 1968. 


RECOMMENDATIONS BY CIVILIAN AGENCIES 


Numerous proposals for revision of the Uni- 
form Code of Military Justice have been made 
by various individuals and agencies interested 
in military justice—bar associations, veterans’ 
organizations, law schools, and members of the 
bar. Notable because of their contribution to the 
legislation which ultimately became the Military 
Justice Act of 1968 are these: 


American Legion. 


Following the release of an extensive report 
on the Uniform Code of Military Justice and 
the Court of Military Appeals in 1956, the 
American Legion sponsored a bill in further- 
ance of the report. The bill was introduced in 
the House as H.R. 3455 in January 1959. The 
philosophy of this bill was the removal of every 
vestige or possibility of command influence upon 
the decisions of courts-martial, and the place- 
ment of the administration of military justice 
more nearly in line with civilian practice. 
Among the specific changes recommended were: 
prohibiting court-martial trials in time of peace 
for purely civilian-type felony offenses; re- 
quiring lawyers on all inferior courts, the 
lawyer to be under the rating authority and 
command of the Judge Advocate General; au- 
thorizing the Court of Military Appeals to 





15. Interestingly, a case which has had substantially the same effect 
has recently been decided by the U.S. Supreme Court. In O’Calla- 
han v. Parker, 393 U.S. 258 (1969), the Court held that a 
court-martial has no jurisdiction to try a military member who 
commits an offense in the civilian community which is not “‘serv- 
ice connected.” 


prescribe rules of procedure for all courts-mar- 
tial; granting law officers of courts-martial the 
full status of a judge; and placing all boards of 
review under the Secretary of Defense. As might 
be expected, the American Legion proposal was 
not greeted with enthusiasm by the services and 
no congressional action was taken thereon. 


Association of the Bar of the City of New York. 

On March 1, 1961, a special committee on mili- 
tary justice of the Association of the Bar of the 
City of New York concluded that the “Omnibus 
Bill” was fine as far as it went, but that it did not 
go far enough. Concerning the American Legion 
bill the report commented that its reflection of 
dissatisfaction with the administration of the 
present system of military justice and general 
lack of satisfaction in the integrity and com- 
petence of military lawyers was unfounded. The 
report proposed no sweeping changes; instead it 
proposed corrective legislation within the exist- 
ing framework of the Code. 


Professor Joseph M. Snee, S.J. 

Father Snee is a professor of law at the Uni- 
versity of Texas School of Law and a prominent 
military justice commentator. He has made sev- 
eral recommendations for improvement in the 
Uniform Code of Military Justice in recent 
years. As early as 1955 he suggested such 
changes as: 


1. One-officer courts; 

2. Military judges vice law officers; 

3. Courts of military review vice boards of 
review ; 

4. Numerous procedural changes, many of 
which have since come to be adopted. 


CONGRESSIONAL PROPOSALS 


The two leading proponents of revision of 
military law in the Congress have been Senator 
Sam J. Ervin, Jr., a member of the Senate Com- 
mittees on the Judiciary and the Armed Services, 
and Congressman Charles E. Bennett, a member 
of the House Armed Services Committee. 

The Subcommittee on Constitutional Rights 
of the Senate Judiciary Committee, which is 
chaired by Senator Ervin, has long included in 
its area of concern the constitutional rights of 
servicemen. In early 1962, therefore, the Sub- 
committee conducted hearings to review, inter 
alia, “the rights that Congress had in mind when 
the Uniform Code was enacted.” The Subcom- 
mittee heard testimony from numerous wit- 
nesses, including the Judge Advocates General 
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and the judges of the Court of Military Appeals, 
and solicited voluminous information on the 
operation of the Code and on administrative dis- 
charge procedures. The Subcommittee also con- 
ducted an extensive field investigation in Europe 
“to obtain facts and views as to the adequacy of 
our present system of military justice.” Sub- 
sequently, Senator Ervin caused to be introduced 
in the Senate 18 bills,“ which would, among 
other things: 


1. Change the title of law officer of general 
courts-martial to military judge, and estab- 
lish independent trial judiciary systems in 
each service; 

2. Establish a JAG Corps in the Navy; 

3. Establish a Court of Military Review in each 
service to replace boards of review; 

4. Broaden the prohibition against command 
influence; 

5. Afford each accused the opportunity for 
lawyer counsel before a bad conduct dis- 
charge can be adjudged; 

6. Require a law officer in bad conduct discharge 
special courts-martial ; 

7. Authorize one-officer general and special 
courts-martial ; 

8. Abolish the summary court-martial; and 

9. Make numerous changes in the procedure 
and review of administrative discharge cases. 


Joint hearings were conducted on Senator 
Ervin’s bills before subcommittees of the Judi- 
ciary and Armed Services Committees in 1966. 
Again, as in 1962, numerous witnesses testified, 
some in support of and others in opposition to 
the proposals. No further action was taken on 
them, however, in the 89th Congress. Early in 
the 90th Congress Senator Ervin, joined by 
other senators, introduced S. 2009, a consolida- 
tion and refinement of his 18 previous bills. S. 
2009 would enact the “Military Justice Act of 
1967.” The Defense Department objected to 
numerous provisions of the proposed act, and no 
hearing or other action was conducted thereon. 

Late in the 89th Congress, and after the Ervin 
hearings in the Senate, Congressman Bennett 
introduced in the House H.R. 16115, a consolida- 
tion, with some amendments, of the 18 Ervin 
bills. As soon as the 90th Congress convened in 
January 1967, Mr. Bennett introduced the same 
proposal in the new Congress as H.R. 226. As 
with S. 2009, the Defense Department objected 
to numerous provisions of H.R. 226, and no 
further action was taken thereon. 





16. S. 745-762, 89th Cong., 2nd Sess. (1966). 
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As indicated previously, in August 1967 Con- 
gressman Bennett introduced the Code Commit- 
tee’s “G” and “H” proposals as H.R. 12705, 
which ultimately became H.R. 15971, and which 
passed the House in June 1968. 


THE ERVIN AMENDMENTS 


In late June 1968, after H.R. 15971 had been 
passed by the House and referred to the Sen- 
ate Armed Services Committee, Senator Ervin 
advised the services that, while he was gratified 
that the House had passed the bill, he did not 
regard the bill as containing the “minimum re- 
forms of the Uniform Code of Military Justice 
necessary to return the military system of crim- 
inal justice to the leading position it so re- 
cently occupied in American law.”’ He proposed 
to add to H.R. 15971 many of the provisions of 
S. 2009, specifically : 


1. Redesignation of the law officer as military 
judge; 

2. Statutory creation of the field judiciary ; 

3. Waiver of trial by full-member general and 
special courts upon the motion of the de- 
fendant, without the need for approval by the 
law officer and the convening authority ; 

4. Removal of the existing limitation on waiver 
of summary court-martial by a serviceman; 

5. Requirement of legally qualified counsel in all 
special courts; 

6. Requirement of a military judge in all special 
courts if a bad conduct discharge is to be 
adjudged; 

7. Redesignation of the boards of review as 
Courts of Military Review as provided in title 
IV of S. 2009; 

8. Revision of the language in Article 37 with 
respect to command influence. 


In reply Senator Ervin was advised that many 
of his proposals were acceptable in principle, 
but that the Defense Department had objected 
to many specific provisions of S. 2009. The prin- 
cipal problem areas were these: 


1. While the services agreed that the one-officer 
court concept was desirable, the elimination 
of the convening authority’s right to consent 
thereto, as proposed by Senator Ervin, was 
not acceptable ; 

2. To require military judges in all bad conduct 
discharge special courts-martial was objec- 
tionable to the Navy because of the wide dis- 
persion of its special court-martial commands 
and the inaccessibility of military judges to 
them; 

3. To require the detail of qualified counsel for 


the accused in all special courts-martial would 
require too many additional lawyers; 

4. To give the accused the right to object abso- 
lutely to trial by summary court-martial could 
impede the efficient administration of mili- 
tary justice, especially if a lawyer counsel 
were required in all special courts-martial ; 

5. While the services favored the field judiciary 
concept, they did not favor it for special 
court-martial cases; 

6. The proposed expansion of Article 37 with 
its limitations on fitness and efficiency re- 
ports would hurt the career advancement of 
court members and counsel. 


Numerous discussions between the services 
and the Senate Armed Services staff followed. 
In the end, the positions of both sides were 
modified to some extent. The convening author- 
ity consent was eliminated from the one-officer 
court concept; an exception for physical impos- 
sibility or military exigencies was made to the 
requirement for military judges in all bad con- 
duct discharge special courts-martial; the ab- 
solute requirement of detailing a qualified coun- 
sel for the accused in all special courts-martial 
was relaxed to provide the accused with the 
opportunity for such counsel upon request; the 
objection to the modification to the right to re- 
fuse a summary court-martial was thus elimi- 
nated; the field judiciary concept was modified 
to apply only to general courts-martial ; and the 
Article 37 proposal was also modified. With mat- 
ters as thus agreed upon, it was smooth sailing 
for H.R. 15971 through the Senate, and, as 
modified, through the House. The President 
signed the bill on 24 October 1968. The Military 
Justice Act of 1968 became the law. 

For convenience of the reader, each provision 
of the Uniform Code of Military Justice sub- 
stantially affected by the 1968 Act is listed be- 
low with references to its legislative history: 

*§ 816. Art. 16. Courts-martial classified 

References: H.R. 6583, 84th Cong., sec. 1(f); S. 752, 

89th Cong., sec. 2; H.R. 273, 89th Cong., sec. 1(2); 

S. 2009, 90th Cong., sec. 302; H.R. 226, 90th Cong., 

sec. 2(b). 

§ 818. Art. 18. Jurisdiction of general courts-martial 

References: H.R. 273, 89th Cong., sec. 1(3). 

§ 819. Art. 19. Jurisdiction of special courts-martial 

References: S. 750, 89th Cong., sec. 1; S. 2009, 90th 

Cong., sec. 303; H.R. 226, 90th Cong., sec. 2(d). 

§ 820. Art. 20. Jurisdiction of summary courts-martial 

References: S. 759, 89th Cong.; S. 2009, 90th Cong., 

sec. 304; H.R. 226, 90th Cong., sec. 2(e). 

§ 826. Art. 26. Military judge 





* Title 10, U.S. Code. 
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References: S. 745, 89th Cong., sec. 3; H.R. 273, 89th 
Cong., sec. 1(7); S. 2009, 90th Cong., sec. 306; H.R. 
226, 90th Cong., sec. 2(g) (2). 

§ 827. Art. 27. Detail of trial and defense counsel 
References: S. 2009, 90th Cong., sec. 307. 

§ 829. Art. 29. Absent and additional members 
References: S. 752, 89th Cong., sec. 5(c); H.R. 273, 
89th Cong., sec. 1(9); S. 2009, 90th Cong., sec. 308; 
H.R. 226, 90th Cong., sec. 2(i). 

§ 837. Art. 37. Unlawfully influencing action of court 
References: S. 749, 89th Cong.; S. 2009, 90th Cong., 
sec. 310; H.R. 226, 90th Cong., sec. 3(a). 

§ 839. Art. 39. Sessions 

References: S. 757, 89th Cong.; H.R. 273, 89th Cong., 
sec. 1(12) ; S. 2009, 90th Cong., sec. 312; H.R. 226, 90th 
Cong., sec. 5. 

§ 840. Art. 40. Continuances 

References: H.R. 273, 89th Cong., sec. 1(13); H.R. 
226, 90th Cong., sec. 6(a) ; S. 2009, 90th Cong., sec. 313. 
§ 841. Art. 41. Challenges 

References: S. 752, 89th Cong., sec. 8; H.R. 273, 89th 
Cong., sec. 1(14); S. 2009, 90th Cong., sec. 314; H.R. 
226, 90th Cong., sec. 6(b). 

§ 842. Art. 42. Oaths 

References: H.R. 273, 89th Cong., sec. 1(15); S. 2009, 
90th Cong., sec. 315; H.R. 226, 90th Cong., sec. 6(c). 
§ 845. Art. 45. Pleas of the accused 

References: H.R. 273, 89th Cong., sec. 1(16), S. 2009, 
90th Cong., sec. 316; H.R. 226, 90th Cong., sec. 8. 

§ 851. Art. 51. Voting and rulings 

References: S. 752, 89th Cong., sec. 9; H.R. 273, 89th 
Cong., sec. 1(17) ; S. 2009, 90th Cong., sec. 318; H.R. 
226, 90th Cong., sec. 10(b). 

§ 852. Art. 52. Number of votes required 

References: H.R. 273, 89th Cong., sec. 1(19) ; S. 2009, 
90th Cong., sec. 319; H.R. 226, 90th Cong., sec. 11. 

§ 854. Art. 54. Record of trial 

References: H.R. 273, 89th Cong., sec. 1(20) ; S. 2009, 
90th Cong., sec. 320; H.R. 226, 90th Cong., sec. 12. 

§ 857. Art. 57. Effective date of sentences 
References: This revision of Article 57 was originated 
by the Army and was included in the DOD legislative 
program for the 90th Congress. The proposal was for- 
mulated following complaints, concerning the notori- 
ous Captain Levy case, that the UCMJ did not permit 
“bail” pending appellate review. 

§ 866. Art. 66. Review by board of review 
References: S. 748, 89th Cong.; S. 2009, 90th Cong., 
sec. 401; H.R. 226, 90th Cong., sec. 2(b) (1). 

§ 868. Art. 68. Branch offices 

References: S. 2009, 90th Cong., sec. 402(b); H.R. 
226, 90th Cong., sec. 2(b) (2). 

§ 869. Art. 69. Review in the office of the JAG 
References: H.R. 277, 89th Cong., sec. 1(1); S. 2009, 
90th Cong., sec. 402(d); H.R. 226, 90th Cong., sec. 
14(a). 

§ 873. Art 73. Petition for a new trial 

References: H.R. 277, 89th Cong., sec. 1(2); S. 2009, 
90th Cong., sec. 402(e); H.R. 226, 90th Cong., sec. 
14(b). 
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REMARKS OF THE PRESIDENT 
ON SIGNING THE 
MILITARY JUSTICE ACT OF 1968 


The soldier who fought at Valley Forge could expect only "drumhead 
justice" if he ran afoul of military law. 


The trooper at Gettysburg could expect little more. 


Even the doughboy who went ashore with Pershing had nothing like the 
legal protection of the civilian at home. 


That has changed, now. The man who dons the uniform of his country 
today does not discard his right to fair treatment under law. 





The first great step 
and women were given 
sweeping development 


When President Harry 
that "the democratic 


Today we advance aga 
sign now, will stand 


system within the mi 


It enlarges the righ 


It makes many other 
the serviceman. 


We have always pride 
excellent medical se 


Now, with this bill, 
as well. 


As Commander-in-Chie 
better rewards for t 
be the last bill Is 
root of the system t 
citizen to justice a 





came in 1950. It was then that our servicemen 
the Uniform Code of Military Justice -- the most 
in military law in all our history. 


Truman signed it into life, he was able to say 
ideal of equality is further advanced." 


in. The Military Justice Act of 1968, which we 
proudly next to the 1950 law. 


It expands the concept of fairness by creating an independent court 


litary, free from command pressures and control. 


ts of the individual soldier by giving him trained 


legal defense when he is tried by a special court-martial. 


changes to streamline the system, and to safeguard 


d ourselves on giving our men and women in uniform 
rvice, superb training, the best equipment. 


we are going to give them first-class legal service 


£, I have worked for better pay, better care and. 
hose who serve their country's flag. This will 
ign in their behalf. I am glad it goes to the 
hey defend for all of us -- the right of every 
nd fairness under the law. 








JAG JOURNAL 


130 





THE MILITARY JUSTICE ACT OF 1968: 


ITS CONTENTS 


AND 


IMPLEMENTATION 


LIEUTENANT HOMER E. MOYER, JR., JAGC, USNR* 


INTRODUCTION 


HEN GOVERNMENT becomes a behe- 

moth, its left hand and its right hand 
may operate somewhat independently. Not long 
ago, the left hand of government was at work 
revising the old Manual for Courts-Martial, 
United States, 1951. Working over a three-year 
period, a tri-service committee completely re- 
vised and updated that Manual.? The drafters 
assured the Executive Branch that there was no 
likelihood of legislation in the military justice 
area, for six years of discussions in Congress had 
failed to produce new law.? Accordingly, on 11 





* Lieutenant Moyer is currently serving as Head, Advisory Legal 
Branch, Military Justice Division, Office of the Judge Advocate 
General. He received his Bachelor of Arts Degree from Emory 
University in 1964 and his Bachelor of Laws Degree from Yale 
Law School in 1967. He served as a member of the Ad Hoc 
Committee which compiled the Manual for Courts-Martial, United 
States, 1969 (Rev.). He is a member of the Bar of the State of 
Georgia and admitted to practice before the U.S. Court of Military 
Appeals. 

.- See, Analysis of Contents, Manual for Courts-Martial, United 
States, 1968, at iv. 

. For complete discussion of legislative history, see, Ross, The 
Military Justice Act of 1968: Historical Background, supra p. 125. 
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September 1968 the President signed the Manual 
for Courts-Martial, United States, 1969, to be- 
come effective 1 January 1969.’ 

While the left hand of government was doing 
this, the right hand was busily moving legisla- 
tion. During September and October of 1968, 
Congress was fashioning a compromise version 
of H.R. 15971, a bill ‘Increasing the Participa- 
tion of Law Officers and Counsel on Courts-Mar- 
tial,’ which it quickly enacted.* On 24 October 
1968 the President signed this bill, to be known 
as the “Military Justice Act of 1968.” > Most pro- 
visions of the Act become law on 1 August 1969, 
but two provisions became effective immedi- 
ately. Thus, legislation made the MCM, 1969, 
obsolete some 68 days before it became effective. 





. Exec. Order No. 11430, 33 Fed. Reg. 13502 (1968), promulgating 
the Manual for Courts-Martial, United States, 1969. 

. H.R. 15971, introduced by Congressman Bennett, passed the 
House in June 1968. Senator Ervin then proposed amendments in 
the Senate. Compromise versions of these amendments were 
worked out in the Senate Armed Services Committee and adopted 
by the Senate. In October 1968, H.R. 15971, with the Senate 
amendments, was passed in the House. See, Ross, The Military 
Justice Act of 1968: Historical Background, supra p. 125. 

. Sec. 1, Pub. Law 90-632, 82 Stat. 1335 (1968). 

. Sec. 4, Pub. Law 90-632, 82 Stat. 1335 (1968). 
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The right and left hands of government are now 
busy, presumably, attending to other matters. 
Apart from its background, the Military Jus- 
tice Act makes the most extensive changes in 
military justice since the original enactment of 
the Uniform Code of Military Justice in 1950. 
Many procedures of Federal courts have been in- 
corporated. Under the new law, rights of the ac- 
cused will be substantially expanded, the judicial 
process of the military will be greatly stream- 
lined, and line officers will be freed from what 
have been excessively time-consuming duties at 
courts-martial. These changes will be imple- 
mented by a new Chapter I of the JAG Manual, 
by a revised Rules of Practice and Procedure for 
the Court of Military Review, and by another 
MCM—the Manual for Courts-Martial, United 
States, 1969 (Rev.) (hereinafter MCM).’ 


MILITARY JUDGES 


Fundamental changes have been made in the 
responsibilities and authority of the law officer. 
He, first of all, is no longer a law officer, but a 
military judge.s Accordingly, his duties will 
more nearly resemble those of a Federal judge, 
his prestige will be increased, and he will 
be further insulated from the pressures of 
command. 

By this new statute, military judges of gen- 
eral courts-martial must be members of an in- 
dependent judiciary. (By establishing the U.S. 
Navy-Marine Corps Judiciary Activity, the 
Navy administratively adopted this structure in 
1962.) As law officers have, military judges will 
preside at all general courts-martial, and under 
new procedures they will preside at special 
courts-martial to the extent they are available 
for such duties. In rating the performance of 
these judges, fitness reports will be the responsi- 
bility of the head of the judiciary, never of a 
commander in the field. 

In addition to the “full-time” military judges, 
officers who have been certified as military 
judges but who are not attached to the Judiciary 
Activity will be available to preside over special 
courts-martial, as required. These officers may 
have other duties at the commands to which they 
are attached, but at trial they will have the same 
responsibilities and authority as military judges 
who are permanently assigned to the Judiciary 
Activity. By MCM implementation, they, too, 
are insulated from adverse fitness reports 











7. The implementing regulations will be effective 1 August 1969 
and will by that time be distributed to the field. 
8. 10 U.S.C. 801(10) (Supp. IV, 1969). 
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resulting from the performance of their duties 
as military judges.°® 

At trial, the role of military judges will in 
many ways parallel that of Federal trial judges. 
The military judge will rule finally on all ques- 
tions of law and all interlocutory questions of 
fact, except the factual issue of mental respon- 
sibility. This means, in contrast to present pro- 
cedure, that the military judge will rule finally 
on all challenges and on questions such as re- 
quests for continuances.’° 

The singlemost streamlining innovation is the 
authority of the military judge to conduct a trial 
alone, a procedure comparable to that available 
to an accused in the Federal system under Rule 
23a of the Federal Rules of Criminal Procedure. 
In all cases to which a military judge is detailed, 
except for capital cases, the accused is given the 
option, after learning the identity of the military 
judge, of requesting trial by the judge alone.” 
While the prosecution may present argument 
urging that the request be denied, it has no right 
to veto the request as does the government in 
Federal court. If an accused is tried by a military 
judge alone, the judge will decide all questions 
of law and fact, will decide the guilt or innocence 
of the accused, and will sentence the accused. 
The judge will make a general finding, and upon 
request of the accused may make special findings 
of fact.” 

If the accused chooses to be tried by a court 
with members, his right to enlisted men, of 
course, still exists. In addition to many guilty 
plea and unauthorized absence cases, it is ex- 
pected that many servicemen accused of crime 
will ask for trial by military judge alone. In 1967 
in the Federal court system, approximately one- 
third of the defendants in contested criminal 
cases requested trial by judge alone. Similar ex- 
perience in the Navy would not only constitute 
an enormous saving of man-hours, but would re- 
sult in more uniform sentencing. 

An equally significant power of the military 
judge is his authority to hold an Article 39 (a) 
session without gathering together the members 
of the court. The term Article 39(a) session, 
as implemented by the MCM, includes the pre- 
trial conference of Federal courts, out-of-court 





9. Par. 38(e), MCM, 1969(Rev.), implementing 10 U.S.C. 837 
(Supp. IV, 1969). 

10. 10 U.S.C. 851 (Supp. IV, 1969); par. 39, MCM, 1969(Rev.). 

11. 10 U.S.C. 816 (Supp. IV, 1969); pars. 39b(5), 53d(2), 61g, MCM, 
1969 (Rev.). 

12. 10 U.S.C. 851 (Supp. IV, 1969); par. 74i, MCM, 1969 (Rev.). 


hearings after the court has assembled, and 
even sessions after findings and sentence have 
been determined." Article 39(a) sessions will 
most commonly be held prior to assembly, at 
which time many matters for which court mem- 
bers are not required will be resolved. As pro- 
vided by JAG Manual regulations, the military 
judge will be allowed to conduct the arraign- 
ment, hear and rule on motions, and accept the 
accused’s plea. He may rule on challenges, if 
raised at that time, and may swear in counsel, 
court members, interpreters, and reporters who 
have not been previously sworn." 

He may inquire whether the accused desires to 
be tried by the military judge alone, and if the 
accused does, the military judge may announce 
that the court is now “assembled” and immedi- 
ately proceed with the entire trial. If the accused 
does not desire trial by military judge alone, but 
desires to plead guilty, the military judge may, 
after assuring that the plea was provident, im- 
mediately enter a finding of guilty. In such a 
case, after the full court assembles, the military 
judge need only advise the members that the 
accused’s plea of guilty has been accepted and 
he has been found guilty.” 

These 39(a) sessions will do much to expedite 
trials. The savings in man-hours should be very 
significant, for this procedure should not only 
eliminate the necessity of court members sitting 
through long preliminary formalities but also 
obviate most instances of court members filing 
out of the courtroom only to be required to wait 
an indefinite period of time. The elimination of 
this procedure should be jubilantly received by 
officers who are detailed as court members. 

One or two matters rather technical should 
here be interjected to avoid possible confusion. 
These sessions held by the military judge are all 
denominated Article 39(a) sessions. They may 
be held prior to assembly, much like the Federal 
pretrial conference, after assembly as out-of- 
court hearings, or even after findings and sen- 
tence.'® Despite the similarity to pretrial confer- 
ences and specific reference in the Senate Report 
to “pretrial sessions,” *” there is.in military jus- 
tice procedure no such thing as a pretrial session. 
The committee revising the MCM made a preas- 
sembly 39(a) session a part of the “trial” for 





13. 10 U.S.C. 839 (Supp. IV, 1969); par. 53d, MCM, 1969 (Rev.). 
14. Id. 

15. Par. 53d & App. 8a, MCM, 1969(Rev.) 

16. 10 U.S.C. 839 (Supp. IV, 1969); par. 53d, MCM, 1969(Rev.). 
17. S. Rep. No. 1601, 90th Cong., 2d Sess. 10 (1968). 


many reasons, including rights to counsel, recon- 
sidering rulings, accepting pleas and entering 
findings. As a result it is a part of the trial it- 
self, not pretrial, and should be referred to as 
an Article 39(a) session. No provision is made 
for holding Article 39(a) sessions at special 
courts-martial without a military judge. 

As to the extent of participation by military 
judges in special courts-martial, this will in 
part be a personnel matter. The new Act re- 
quires, however, that a military judge be present 
at a special court-martial for a BCD to be ad- 
judged, except when unavailable because of 
physical conditions or military exigencies. This 
exception has been defined narrowly in the 
MCM, and frequent use of the exception is 
neither expected nor desired.*® 


CERTIFIED LAWYER COUNSEL 


The most important changes effected by the 
1968 Act will require the use of certified (Arti- 
cle 27 (b) ) lawyer counsel at most special courts- 
martial. The legislative tug-of-war produced a 
statutory requirement which, although not as 
stringent as counsel requirements at general 
courts-martial, greatly strengthens the right of 
an accused to counsel at special courts-martial, 
exceeding the requirements existent in Federal 
courts. Every accused must now be afforded the 
opportunity to be represented by certified lawyer 
defense counsel if he so chooses, except when im- 
possible because of “physical conditions or mili- 
tary exigencies.” ?® 

This means that in all special courts-martial, 
the accused must be asked prior to trial if he 
wishes to be represented by certified counsel. 
This is always required except when the “physi- 
cal conditions and military exigencies” excep- 
tion is applicable. The MCM definition has made 
this exception very narrow: 


Physical conditions or military exigencies . . . may 
exist under rare circumstances, such as on an isolated 
ship on the high seas or in a unit in an inaccessible 
area, provided compelling reasons exist why trial must 
be held at that time and that place. Mere inconven- 
ience is not a physical condition or military exigency 
and does not excuse a failure to extend to an accused 
the right to qualified counsel.” 


In light of this wording, it is anticipated that 
the exception will rarely be used outside of com- 
bat situations and on unescorted ships on the 





18. Par. 156, MCM, 1969(Rev.). 
19. 10 U.S.C. 829(c) (Supp. IV, 1969). 
20. Par. 6c, MCM, 1969(Rev.). 
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high seas. Even these circumstances may not 
satisfy the exception. In almost all cases the 
accused must be asked if he desires representa- 
tion by certified counsel. If he does wish certi- 
fied counsel, certified counsel must be provided." 
Although this counsel may serve as the accused’s 
individual counsel, the preferred procedure is 
to amend the convening order, so certified coun- 
sel will become the detailed counsel. 

It should be emphasized, however, that this 
statutory requirement of affording the accused 
the opportunity of having certified counsel is in- 
dependent of the detailing of counsel (that is, 
the actual listing of counsel on the convening 
order). So long as the accused is given the op- 
portunity of being represented by certified coun- 
sel, substantial flexibility exists as to original 
detailing. Thus, when a convening order is first 
executed, it is not necessary that certified coun- 
sel be included. Under the MC, it is permissible 
to refer cases originally to special courts with 
non-lawyer counsel so long as the accused is pro- 
vided his option. Or, the procedure may be re- 
versed, with certified counsel routinely detailed 
and excused from trial when the accused does 
not desire his services.”” 

At special courts-martial that have been re- 
ferred to trial as BCD cases, however, the re- 
quirements for counsel are more rigid. In those 
cases, a BCD may not be adjudged if certified de- 
fense counsel has not been detailed, regardless 
of physical conditions and military exigencies. 
Congress determined that when punishment 
could extend to a punitive discharge, an accused 
should not be allowed to waive the detailing of 
qualified counsel. He may, of course, choose not 
to cooperate with his detailed counsel, just as 
he may in a general court-martial. If certified 
counsel is not detailed, however, the court is 
without authority to adjudge a discharge.*° 

Finally, it should be noted that for special 
courts-martial the requirements of certification 
apply only for defense counsel. Unlike a general, 
the jurisdictional requirements of a special court 
are never contingent on the presence of a cer- 
tified trial counsel.** As a matter of policy, how- 
ever, certified trial counsel are to be detailed in 
all cases in which certified defense counsel are 
used. 


Pore, 


? 





21. Id; App. 4b, MCM, 1969 (Rev.). 

22. Par. 6c, MCM, 1969 (Rev.). 

23. 10 U.S.C. 819 (Supp. IV, 1969); par. 155, MCM, 1969(Reyv.) ; sec. 
0106, JAG Manual, JAGINST. 5800.74. 

24. Par. 6c, MCM, 1969(Rev.). 
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In short, it remains possible for special 
courts-martial to be tried by non-lawyer counsel. 
Such cases, however, will no doubt be infre- 
quent, and will probably be restricted primarily 
to guilty plea and unauthorized absence cases. 


REFUSING SUMMARY COURT-MARTIAL 


Along with incorporating new procedural 
rights for the accused at special courts-martial, 
the Military Justice Act of 1968 guarantees easy 
access to special courts. Under the statutory pro- 
visions in effect until 1 August, any person may 
refuse trial by summary court-martial, provided 
he has not previously refused Article 15 punish- 
ment for the same course of conduct.*° The new 
Act removes this proviso and allows, in effect, 
a serviceman to request trial by special court- 
martial.*° Consequently, for any offense, regard- 
less how minor, an accused may refuse nonjudi- 
cial punishment and summary court-martial and 
obtain trial by special court-martial, with right 
to counsel, automatic appeal, and other attend- 
ant rights. By such election, an accused may 
increase the lawful maximum punishment, but 
he secures for himself the procedural and due 
process rights of a special court-martial. The 
only exception to this right to obtain trial by 
special court-martial is that a person “attached 
to or embarked in a vessel” may not refuse NJP, 
a statutory qualification that Congress left 
unchanged.?’ 


APPELLATE RELIEF 


Substantive changes were made concerning 
two avenues of appellate relief: petition for new 
trial and application for extraordinary relief 
from the Judge Advocate General.?* These are 
the two provisions which have been in effect 
since 24 October 1968, the date the Act was 
signed into law.?° 

First, the time period in which petition for 
new trial may be filed has been expanded. These 
petitions may now be filed at any time within 
two years, as opposed to the former one-year 
limit. Also, this provision is now available for 
all courts-martial, regardless of the severity of 
the sentence. There is no longer the requirement 
that the trial result in a sentence extending to 





25. 10 U.S.C. 820 (1964). 

26. See 10 U.S.C. 820 (Supp. IV, 1969). 

27. 10 U.S.C. 815(a) (1964). 

28. 10 U.S.C. 869, 873 (Supp. IV, 1969). 

29. Sec. 4, Pub. Law 90-632, 82 Stat. 1335 (1968). 


death, dismissal, discharge or confinement for 
one year.°° 

A more significant change concerns extraor- 
dinary relief which may be granted in those 
cases which do not come before the Court of 
Military Review during the course of appellate 
review. In these cases, the accused may apply 
to the Judge Advocate General for relief. The 
Judge Advocate General may grant appropriate 
relief on the ground not only of newly discovered 
evidence, fraud on the court, or lack of jurisdic- 
tion, but for “error prejudicial to the substantial 
rights of the accused.” * 

This entire avenue of relief, it should be em- 
phasized, is separate and apart from appellate 
review. This is more nearly a form of equitable 
relief, available only in cases not reviewed by 
the Court of Military Review. This provision 
thus establishes a means by which an accused 
whose special court-martial is reviewed finally 
in the field may seek further relief. The broad 
wording of the statute, however, leaves to the 
discretion of the Judge Advocate General the 
method of examining the applications, the stand- 
ards to be applied, and the form of relief to be 
taken.*? 


COURT OF MILITARY REVIEW 


Under the new Act the boards of review will 
become the Court of Military Review. The 
changes to Article 66 are largely ones of ter- 
minology, although with the Court’s new stature 
will also come greater independence. In lieu of 
the several boards of review, there will be a sin- 
gle U.S. Navy Court of Military Review, which 
will be subdivided into four panels. Presiding 
over the Court of Military Review will be the 
Chief Judge, the person who, rather than the 
Judge Advocate General, will be responsible for 
the administration and functioning of the Court. 
The Chief Judge, who is appointed by the Judge 
Advocate General, will determine the composi- 
tion of the panels, and for each panel he will des- 
ignate a judge to act as the senior judge. The 





30. 10 U.S.C. 873 (Supp. IV, 1969) ; par. 109, MCM, 1969 (Rev.). 
JAGNOTE 5810 of 31 Oct 1968 specifies the procedures for both 
petitioning for a new trial and seeking extraordinary relief under 
Article 69 prior to the effective date of MCM, 1969(Rev.). 

10 U.S.C. 869 (Supp. IV, 1969); par. 110A, MCM, 1969 Rev.) ; 
JAGNOTE 5810 of 31 Oct 1968. 

10 U.S.C. 869 (Supp. IV, 1969). The power of the Judge Advocate 
General to grant such relief does not, apparently, extend to gen- 
eral courts-martial examined by him in accordance with Article 
69. In these cases, the Judge Advocate General, when he notes 
error, takes no corrective action himself, but simply refers the 
case to the Court of Military Review. Id. 
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judges will be known as appellate military 
judges.** 

The Court will customarily hear cases in 
panels. Like Federal courts, however, provision 
exists for hearing and deciding cases en bance. 
A majority of the judges may order an en banc 
hearing on their own motion or at the suggestion 
of a party. En banc hearings may be ordered to 
secure uniformity of decisions of the various 
panels, when a question of exceptional impor- 
tance arises, or when a sentence affects a flag or 
general officer or extends to death.** 

Despite these changes, meaningful as they 
are, the new panels will resemble the present 
boards, and many of the personnel may be the 
same. As there are now four boards of review, 
present plans are for four panels. Likewise, the 
Court of Military Review was not expressly 
made an Article I court, and the powers of the 
former boards of review were not expressly 
altered by the statute. 


BAIL 


Although the new Act does not institute bail, 
as it is known in civilian systems, it provides an 
analogous means for releasing a convicted ac- 
cused pending appellate review. The statute now 
allows the convening authority or, in some cases, 
the GCM authority to “defer service of the sen- 
tence to confinement.” * An accused may make 
application for deferment at any time after the 
court adjourns. Then, as the case is undergoing 
or awaiting appellate review, either the con- 
vening authority or the supervisory authority 
may, in his discretion, defer the execution of 
confinement. 

Although the MCM intimates some of the 
considerations that may be appropriate in decid- 
ing whether to defer service, this decision is 
absolutely discretionary. Similarly, complete 
discretion exists for subsequently rescinding the 
deferment.*® 

Pretrial confinement is unchanged. The MCM 
provisions and the appropriate regulations 
which control this type of confinement remain as 
before.*? 





33. 
34, 


10 U.S.C. 866 (Supp. IV, 1969); par. 100, MCM, 1969 (Rev.). 
Rules 18, 4, Court of Military Review, Rules of Practice and 
Procedure. 

10 U.S.C. 857 (Supp. IV, 1969) ; pars. 88f, 126, MCM, 1969 (Rev.). 
Par. 88f, g, MCM, 1969 (Rev.). 

Pars. 18, 20, 21, 22, MCM, 1969(Rev.); SECNAVNOTE 5800 of 
9 Dec 1968; par. 106, Corrections Manual, NAVPERS 15825 
(Rev. 1963). 


35. 
36. 
37. 
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OATHS 


In streamlining the judicial procedures, the 
statute not only allows the disposition of many 
procedural formalities at Article 39 (a) sessions, 
but dispenses with some altogether. One such 
innovation allows a one-time oath to be given to 
counsel and military judges.** The Navy has 
adopted this procedure, and a one-time oath will 
now become a part of the original certification 
of judge advocates and military judges. Court 
members may be given a single oath for the dura- 
tion of the convening order that detailed them. 
Individual counsel (civilian or non-certified 
military), reporters, and interpreters, however, 
must be sworn at each trial.*® None of these 
oaths is required to be made in the presence of 
the court members, so they may be administered 
at Article 39(a) sessions. The form of the oaths 
will be provided in the JAG Manual.* 


RECORDS OF TRIAL 


Under the new Act, the requirements for 
records of trial have been somewhat relaxed. 
The new MCM permits more extensive use of 
summarized records.*t The Navy has prescribed 
that summarized records of trial may be pre- 
pared in general courts-martial in which the 
sentence includes no discharge and is not other- 
wise in excess of what a special court-martial 
may adjudge, and which does not affect an offi- 
cer of flag or general rank. Also, summarized 
records are allowed, as before, in special courts- 
martial not resulting in a BCD. When a sum- 
marized record of a special court is prepared, 
however, the notes or recordings from which the 
record was prepared must be retained until com- 
pletion of appellate review.*? If the case results 
in an acquittal of all charges and specifications, 
whether a general or special court-martial, the 
record may be even less detailed, including only 
information sufficient to establish jurisdiction.* 

Along with changes in requirements for 
records of trial, new flexibility has been in- 
troduced regarding the detailing of reporters to 
special courts-martial.** Authentication of rec- 
ords of trial has also been altered. In general 


38. 10 U.S.C. 842 (Supp. IV, 1969); par. 112, MCM, 1969(Rev.). 
39. Sec. 0111, JAG Manual, JAGINST 5800.7A. 

40. Id. 

41. Pars. 82, 83, MCM, 1969(Rev.). 

42. Sec. 0120b, JAG Manual, JAGINST 5800.7A. 

43. Pars. 82, 83, MCM, 1969 (Rev.). 

44. Secs. 0110a(1), 0106a, b, JAG Manual, JAGINST 5800.7A. 
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courts-martial and special courts-martial with 
military judges, the record will be authenticated 
by the judge, and when none has been detailed, 
by the president.** 


TERMINOLOGY 


Mastery of the new Act requires some vocah- 
ulary reorganization. Some familiar terms 
have been eliminated. No longer are there law 
officers, appointing orders, or boards of review; 
they have been supplanted by military judges, 
convening orders, and the Court of Military Re- 
view.*® The drafters of the new law attempted 
to eliminate the ambiguity that had developed 
concerning the use of the word convene. Con- 
sequently, when the members of the court gather 
together to hear a case, they now assemble, they 
do not convene. Only a convening authority may 
convene a court, and he does this when he signs 
the convening order.’ Finally, Article 39 (a) 
session is a new term of art. As previously men- 
tioned, there can be in the military no pretrial 
conference with the military judge; such a meet- 
ing is an Article 39(a) session (or at least a 
39(a) session) and is a part of the trial. These 
sessions may be held after assembly but before 
adjournment, or under certain circumstances 
after findings and sentence and after the court 
has adjourned.** Certain types of corrective ac- 
tion directed on appellate review, for example, 
may be accomplished at an Article 39(a) 
session. 

The foregoing is a brief summary of the pro- 
visions of the law and the implementing proce- 
dures. In legislation this broad, many questions 
will emerge once the Act becomes effective. A 
few have been resolved by the new MCM, but 
many issues of first impression will arise in the 
field. To assist in dealing with these, as well as 
to facilitate reference to the exact changes in 
statutory language, the following version of the 
amendments is included. This text indicates the 
new statutory language in italics, but also in- 
cludes, in brackets, the original language that 
has been deleted by the new Act. 


45. App. 9b & pars. 82f, 83a, MCM, 1969(Rev.) ; sec. 0120e(6), JAG 
Manual, JAGINST 5800.7A. 

46. 10 U.S.C, 801, 826 (Supp. IV, 1969) & par. 39, MCM, 1969 (Rev.) 
(military judge); 10 U.S.C. 825 (Supp. IV, 1969) & par. 366, 
MCM, 1969(Rev.) (convening order); 10 U.S.C. 866 (Supp. IV, 
1969) & par. 100, MCM, 1969(Rev.) (Court of Military Review). 

47. 10 U.S.C. 825 (Supp. IV, 1969); pars. 366, 41, MCM, 1969(Rev.). 

48. 10 U.S.C. 839(a) (Supp. IV, 1969) ; par. 53d, MCM, 1969(Rev.). 
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TITLE 10, UNITED STATES CODE' 


CHAPTER 47 
UNIFORM CODE OF MILITARY JUSTICE 


SUBCHAPTER I.—GENERAL PROVISIONS 
* * * * 


§ 801. Art. 1. Definitions 
In this chapter: 


* * * * * 


(10) [Law officer] “Alilitary judge” means 
an official of a general or special court-martial de- 
tailed in accordance with section 826 of this title 
(article 26). 

ne a * * * 
§ 806. Art. 6. Judge advocates and legal officers 
hee 

(c) No person who has acted as member, [law 
officer] military judge, trial counsel, assistant trial 
counsel, defense counsel, assistant defense counsel 
or investigating officer in any case may later act 
as a staff judge advocate or legal officer to any re- 
viewing authority upon the same case. 

SUBCHAPTER IV.—COURT-MARTIAL JURISDICTION 

a Bo oo * 
§ 816. Art. 16. Courts-martial classified 

The three kinds of courts-martial in each of the 
armed forces are 

[(1) general courts-martial, consisting of a law 
officer and not less than five members ;] 

[(2) special courts-martial, consisting of not 
less than three members; and] 

(1) general courts-martial, consisting of — 

(A) a military judge and not less than five 
members ; or 

(B) only a military judge, if before the 
court is assembled the accused, knowing the 
identity of the military judge and after con- 
sultation with defense counsel, requests in 
writing a court composed only of a military 
judge and the military judge approves; 

(2) special courts-martial, consisting of— 

(A) not less than three members; or 
(B) a military judge and not less than 
three members; or 








{Taken from S. Rep. No. 1601, 90th Cong., 2d Sess. 1631 (1968). 
Editorial corrections supplied. 


351-906—69——3 


(C) only a military judge, if one has been 
detailed to the court, and the accused under 
the same conditions as those prescribed in 
clause (1) (B) so requests ; and 

(3) summary courts-martial, consisting of one 
commissioned officer. 


* * * * * 


§ 818. Art. 18. Jurisdiction of general courts- 
martial 

Subject to section 817 of this title (article 17), 
general courts-martial have jurisdiction to try 
persons subject to this chapter for any offense made 
punishable by this chapter and may, under such 
limitations as the President may prescribe, ad- 
judge any punishment not forbidden by this chap- 
ter, including the penalty of death when 
specifically authorized by this chapter. General 
courts-martial also have jurisdiction to try any 
person who by the law of war is subject to trial by 
a military tribunal and may adjudge any punish- 
ment permitted by the law of war. However, a gen- 
eral court-martial of the kind specified in section 
816(1)(B) of this title (article 16(1)(B)) shall 
not have jurisdiction to try any person for any 
offense for which the death penalty may be ad- 
judged unless the case has been previously referred 
to trial as a noncapital case. 


§819. Art. 19. Jurisdiction of special courts- 
martial 

Subject to section 817 of this title (article 17), 
special courts-martial have jurisdiction to try per- 
sons subject to this chapter for any noncapital 
offense made punishable by this chapter and, under 
such regulations as the President may prescribe, 
for capital offenses. Special courts-martial may, 
under such limitations as the President may pre- 
scribe, adjudge any punishment not forbidden by 
this chapter except death, dishonorable discharge, 
dismissal, confinement for more than six months, 
hard labor without confinement for more than 
three months, forfeiture of pay exceeding two- 
thirds pay per month, or forfeiture of pay for 
more than six months. [A bad-conduct discharge 
may not be adjudged unless a complete record of 
the proceedings and testimony before the court 
has been made.] A bad-conduct discharge may not 
be adjudged unless a complete record of the pro- 
ceedings and testimony has been made, counsel 
having the qualifications prescribed under section 
827 (b) of this title (actials 27(b)) was detailed to 
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represent the accused, and a military judge was 
detailed to the trial, except in any case in which a 
military judge could not be detailed to the trial be- 
cause of physical conditions or military exigencies. 
In any such case in which a military judge was not 
detailed to the trial, the convening authority shall 
make a detailed written statement, to be appended 
to the record, stating the reason or reasons a mili- 
tary judge could not be detailed. 


§ 820. Art. 20. Jurisdiction of summary courts- 
martial 


Subject to section 817 of this title (article 17), 
summary courts-martial have jurisdiction to try 
persons subject to this chapter, except officers, ca- 
dets, aviation cadets, and midshipmen, for any 
noncapital offense made punishable by this chap- 
ter. No person with respect to whom summary 
courts-martial have jurisdiction may be brought 
to trial hefore a summary court-martial if he 
objects thereto [unless under section 815 of this 
title (article 15) he has been permitted and has 
elected to refuse punishment under that article]. 
If objection to trial by summary court-martial 
is made by an accused [who has not been permit- 
ted to refuse punishment under section 815 of this 
title (article 15)], trial [shall] may be ordered 
by special or general court-martial, as may be 
appropriate. Summary courts-martial may, under 
such limitations as the President may prescribe, 
adjudge any punishment not forbidden by this 
chapter except death, dismissal, dishonorable or 
bad-conduct discharge, confinement for more than 
one month, hard labor without confinement for 
more than 45 days, restriction to specified limits 
for more than two months, or forfeiture of more 
than two-thirds of one month’s pay. 

SUBCHAPTER V.—COMPOSITION OF COURTS-MARTIAL 
Sec. Art. 
a * % 


% * 


(826. 26. Law officer of a general court-martial.] 
826. 26 Military judge of a general or special court- 
martial. 


* * * a * 


§ 825. Art. 25. Who may serve on courts-martial 


* * * 
* * * 


(a) 
(b) 
(c)(1) Any enlisted member of an armed force 
on active duty who is not a member of the same 
unit as the accused is eligible to serve on general 
and special courts-martial for the trial of any en- 
listed member of an armed force who may law- 
fully be brought before such courts for trial, but 
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he shall serve as a member of a court only if, be- 
fore the [convening of the court,] conclusion of 
a session called by the military judge under sec- 
tion 839(a) of this title (article 39(a)) prior to 
trial or, in the absence of such a session, before 
the court is assembled for the trial of the accused, 
the accused personally has requested in writing 
that enlisted members serve on it. After such re- 
quest, the accused may not be tried by a general or 
special court-martial the membership of which 
does not include enlisted members in a number 
comprising at least one-third of the total member- 
ship of the court, unless eligible enlisted mem- 
bers cannot be obtained on account of physical 
conditions or military exigencies. If such mem- 
bers cannot be obtained, the court may be [con- 
vened] assembled and the trial held without them, 
but the convening authority shall make a detailed 
written statement, to be appended to the record, 
stating why they could not be obtained. 


%* * * Eo 


[§ 826. Art 26. Law officer of a general court- 
martial] 


[(a) The authority convening a general court- 
martial shall detail as law officer thereof a com- 
missioned officer who is a member of the bar of a 
Federal court or of the highest court of a State 
and who is certified to be qualified for such duty 
by the Judge Advocate General of the armed 
force of which he is a member. No person is eligi- 
ble to act as law officer in a case if he is the 
accuser or a witness for the prosecution or has 
acted as investigating officer or as counsel in the 
same case.] 

[(b) The law officer may not consult with the 
members of the court, other than on the form of 
the findings as provided in section 839 of this 
title (article 39), except in the presence of the 
accused, trial counsel, and defense counsel, nor 
may he vote with the members of the court.] 


§ 826. Art. 26. Military judge of a general or 
special court-martial 


(a) The authority convening a general court- 
martial shall, and, subject to regulations of the 
Secretary concerned, the authority convening a 
special court-martial may, detail a military judge 
thereto. A military judge shall preside over each 
open session of the court-martial to which he has 
been detailed. 

(6) A military judge shall be a commissioned 
officer of the armed forces who is a member of the 
bar of a Federal court or a member of the bar of 
the highest court of a State and who is certi- 
fied to be qualified for duty as a military judge 
by the Judge Advocate General of the armed 
force of which such military judge is a member. 


(ce) The military judge of a general court-mar- 
tial shall be designated by the Judge Advocate 
General, or his designee, of the armed force o 
which the military judge is a member for detail 
by the convening authority, and, unless the court- 
martial was convened by the President or the 
Secretary concerned, neither the convening au- 
thority nor any member of his staff shall prepare 
or review any report concerning the effectiveness, 
fitness, or efficiency of the military judge so de- 
tailed, which relates to his performance of dut 
as a military judge. A commissioned officer who is 
certified to be qualified for duty as a military 
judge of a general court-martial may perform 
such duties only when he is assigned and directly 
responsible to the Judge Advocate General, or his 
designee, of the armed force of which the military 
judge is a member and may perform duties of a 
judicial or nonjudicial nature other than those 
relating to his primary duty as a military judge 
of a general court-martial when such duties are 
assigned to him by or with the approval of that 
Judge Advocate General or his designee. 

(d) No person is eligible to act as a military 
judge in a case if he is the accuser or a witness for 
the prosecution or has acted as investigating 
officer or a counsel in the same case. 

(e) The military judge of a court-martial may 
not consult with the members of the court except 
in the presence of the accused, trial counsel, and 
defense counsel, nor may he vote with the mem- 
bers of the court. 


§ 827. Art. 27. Detail of trial counsel and de- 
fense counsel 


(a) For each general and special court-martial 
the authority convening the court shall detail trial 
counsel and defense counsel, and such assistants 
as he considers appropriate. No person who has 
acted as investigating officer, [law officer] mz- 
itary judge, or court member in any case may act 
later as trial counsel, assistant trial counsel, or, 
unless expressly requested by the accused, as de- 
fense counsel or assistant defense counsel in the 
same case. No person who has acted for the prosecu- 
tion may act later in the same case for the defense, 
nor may any person who has acted for the defense 
act later in the same case for the prosecution. 

(b) Trial counsel or defense counsel detailed 
for a general court-martial 





(1) must be a judge advocate of the Army, 
Navy, Air Force, or Marine Corps, or a law 
specialist of the Coast Guard, who is a gradu- 
ate of an accredited law school or is a member 
of the bar of a Federal court or of the high- 
est court of a State; or must be a member of 
the bar of a Federal court or of the highest 
court of a State; and 

(2) must be certified as competent to per- 
form such duties by the Judge Advocate Gen- 


eral of the armed force of which he is a 
member. 


(c) In the case of a special court-martial— 

(1) the accused shall be afforded the oppor- 
tunity to be represented at the trial by counsel 
having the qualifications prescribed under sec- 
tion 827 (b) of this title (article 27(b)) unless 
counsel having such qualifications cannot be 
obtained on account of physical conditions or 
military exigencies. If counsel having such 
qualifications cannot be obtained, the court 
may be convened and the trial held but the 
convening authority shall make a detailed 
written statement, to be appended to the rec- 
ord, stating why counsel with such qualifica- 
tions could not be obtained ; 

[£(1)](2) if the trial counsel is qualified to 
act as counsel before a general court-martial 
the defense counsel detailed by the convening 
— must be a person similarly qualified ; 
an | 

[(2)](2) if the trial counsel is a judge ad- 
vocate, or a law specialist, or a member of the 
bar of a Federal court or the highest court of 
a State, the defense counsel detailed by the 
convening authority must be one of the fore- 


going. 
§ 829. Art. 29. Absent and additional members 


(a) No member of a general or special court- 
martial may be absent or excused after the [ac- 
cused has been arraigned] court has been assembled 
for the trial of the accused except for physical 
disability or as a result of a challenge or by order 
of the convening authority for good cause. 

(b) Whenever a general court-martial, other 
than a general court-martial composed of a mili- 
tary judge only, is reduced below five members, the 
trial may not proceed unless the convening author- 
ity details new members sufficient in number to pro- 
vide not less than five members. hen the new 
members have been sworn, the trial may proceed 
after the recorded testimony of each witness previ- 
ously examined has been read to the court in the 
presence of the law officer, the accused, and coun- 
sel.] The trial may proceed with the new members 
present after the recorded evidence previously in- 
troduced before the members of the court has been 
read to the court in the presence of the military 
judge, the accused, and counsel for both sides. 

(c) Whenever a special court-martial, other 
than a special court-martial composed of a military 
judge only, is reduced below three members, the 
trial may not proceed unless the convening author- 
ity details new members sufficient in number to 
provide not less than three members. [When the 
new members have been sworn, the trial shall pro- 
ceed as if no evidence had previously been intro- 
duced, unless a verbatim record of the testimony 
of previously examined witnesses or a stipulation 
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thereof is read to the court in the presence of the 
accused and counsel.] Zhe trial shall proceed with 
the new members present as if no evidence had 
previously been introduced at the trial, unless a 
verbatim record of the evidence previously intro- 
duced before the members of the court or a stipula- 
tion thereof is read to the court in the presence of 
the military judge, if any, the accused, and counsel 
for both sides. 

(d) If the military judge of a court-martial 
composed of a military judge only is unable to pro- 
ceed with the trial because of physical disability, 
as a result of a challenge, or for other good cause, 
the trial shall proceed, subject to any applicable 
conditions of section 816 (1) (B) or (2) (C) of this 
title (article 16 (1)(B) or (2)(C)), after the de- 
tail of a new military judge as if no evidence had 
previously been introduced, unless a verbatim rec- 
ord of the evidence previously introduced or a 
stipulation thereof is read in court in the presence 
of the new military judge, the accused, and counsel 
for both sides. 


* * * * * 
SUBCHAPTER VI.—PRE-TRIAL PROCEDURE 
* * * * * 


§ 835. Art. 35. Service of charges 


The trial counsel to whom court-martial charges 
are referred for trial shall cause to be served upon 
the accused a copy of the charges upon which trial 
is to be had. In time of peace no person may, 
against his objection, be brought to trial [before a 
general court-martial within a period of five days 
after the service of the charges upon him, or be- 
fore], or be required to participate by himself or 
counsel in a session called by the military judge 
under section 839(a) of this title (article 39(a)), 
in a general court-martial case within a period of 
five days after the service of charges upon him or 
én a special court-martial within a period of three 
days after the service of the charges upon him. 


* * * * * 


SUBCHAPTER VII—TRIAL PROCEDURE 
* * * * * 


§ 837. Art. 37. Unlawfully influencing action of 
court 


(a) No authority convening a general, special, 
or summary court-martial, nor any other com- 
manding officer, may censure, reprimand, or 
admonish the court or any member, [law officer,] 
military judge, or counsel thereof, with respect to 
the findings or sentence adjudged by the court, or 
with respect to any other exercise of its or his 
functions in the conduct of the proceeding. No 
person subject to this chapter may attempt to 
coerce or, by any unauthorized means, influence 
the action of a court-martial or any other military 
tribunal or any member thereof, in reaching the 
findings or sentence in any case, or the action of 
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any convening, approving, or reviewing authority 
with respect to his judicial acts. The foregoing 
provisions of the subsection shall not apply with 
respect to (1) general instructional or nforma- 
tional courses in military justice if such courses 
are designed solely for the purpose of instructing 
members of a command in the substantive and pro- 
cedural aspects of courts-martial, or (2) to state- 
ments and instructions given in open court by the 
military judge, president of a special court-mar- 
tial, or counsel. 

(6) In the preparation of an effectiveness, fit- 
ness, or efficiency report or any other report or 
document used in whole or in part for the purpose 
of determining whether a member of the armed 
forces is qualified to be advanced in grade, or in 
determining the assignment or transfer of a mem- 
ber of the armed forces or in determining whether 
a member of the armed forces should be retained 
on active duty, no person subject to this chapter 
may, in preparing any such report (1) consider 
or evaluate the performance of duty of any such 
member as a member of a court-martial, or (2) 
give a less favorable rating or evaluation of any 
member of the armed forces because of the zeal 
with which such member, as counsel, represented 
any accused before a court-martial. 


§ 838. Art. 38. Duties of trial counsel and de- 
fense counsel 


(a) * * * 

(b) The accused has the right to be represented 
in his defense before a general or special court- 
martial by civilian counsel if provided by him, or 
by military counsel of his own selection if reason- 
ably available, or by the defense counsel detailed 
under section 827 of this title (article 27). Should 
the accused have counsel of his own selection, the 
defense counsel, and assistant defense counsel, if 
any, who were detailed, shall, if the accused so 
desires, act as his associate counsel ; otherwise they 
shall be excused by the [president of the court] 
military judge or by the president of a court- 
martial without a military judge. 


[§ 839. Art. 39. Sessions] 


[When a general or special court-martial delib- 
erates or votes, only the members of the court may 
be present. After a general court-martial has 
finally voted on the findings, the court may request 
the law officer and the reporter to appear before 
the court to put the findings in proper form, and 
those proceedings shall be on the record. All other 
proceedings, including any other consultation of 
the court with counsel or the law officer, shall be 
made a part of the record and shall be in the 
presence of the accused, the defense counsel, the 
trial counsel, and in general court-martial cases, 
the law officer.] 














§ 839. Art. 39. Sessions 


(a) At any time after the service of charges 
which have been referred for trial to a court- 
martial composed of a military judge and mem- 
bers, the military judge may, subject to section 
835 of this title (article 35), call the court into 
session without the presence of the members for 
the purpose of— 

(1) hearing and determining motions 
raising defenses or objections which are capa- 
ble of determination without trial of the 
issues raised by a plea of not guilty; 

(2) hearing and ruling upon any matter 
which may be ruled upon by the military 
judge under this chapter, whether or not the 
matter is appropriate for later consideration 
or decision by thé members of the court; 

(3) if permitted by regulations of the 
Secretary concerned, holding the arraignment 
and receiving the pleas of the accused; and 

(4) performing any other procedural 
function which may be performed by the mili- 
tary judge under this chapter or under rules 
prescribed pursuant to section 836 of this 
title (article 36) and which does not require 
the presence of the members of the court. 

These proceedings shall be conducted in the 
presence of the accused, the defense counsel, and 
the trial counsel and shall be made a part of the 
record. 

(b) When the members of a court-martial 
deliberate or vote, only the members may be 
present. All other proceedings, including any 
other consultation of the members of the court 
with counsel or the military judge, shall be made 
a part of the record and shall be in the presence 
of the accused, the defense counsel, the trial coun- 
sel, and, in cases in which a military judge has 
been detailed to the court, the military judge. 


§ 840. Art. 40. Continuances 


[A court-martial may, for reasonable cause, 
grant a continuance to any party for such time, 
and as often as may appear to be just.] 

The military judge or a court-martial without 
a military judge may, for reasonable cause, grant 
a continuance to any party for such time, and as 
often, as may appear to be just. - 


§ 841. Art. 41. Challenges 


(a) [Members of a general or special court- 
martial and the law officer of a general court-mar- 
tial may be challenged by the accused or the trial 
counsel for cause stated to the court.] The mili- 
tary judge and members of a general or special 
court-martial may be challenged by the accused or 
the trial counsel for cause stated to the court. The 
[court] military judge, or, if none, the court, shall 
determine the relevancy and validity of challenges 


for cause, and may not receive a challenge to more 
than one person at a time. Challenges by the trial 
counsel shall ordinarily be presented and decided 
before those by the accused are offered. 

(b) Each accused and the trial counsel is 
entitled to one peremptory challenge, but the 
[law officer] military judge may not be challenged 
except for cause. 


§ 842. Art. 42. Oaths 


[(a) The law officer, interpreters, and, in gen- 
eral and special courts-martial, members, trial 
counsel, assistant trial counsel, defense counsel, 
assistant defense counsel, and reporters shall take 
an oath in the presence of the accused to perform 
their duties faithfully.J 

(a) Before performing their respective duties, 
military judges, members of general and special 
courts-martial, trial counsel, assistant trial coun- 
sel, defense counsel, assistant defense counsel, 
reporters, and interpreters shall take an oath to 
perform their duties faithfully. The form of the 
oath, the time and place of the taking thereof, the 
manner of recording the same, and whether the 
oath shall be taken for all cases in which these 
duties are to be performed or for a particular 
case, shall be as prescribed in regulations of 
the Secretary concerned. These regulations may 
provide that an oath to perform faithfully duties 
as a military judge, trial counsel, assistant trial 
counsel, defense counsel, or assistunt defense 
counsel may be taken at any time by any judge 
advocate, law specialist, or other person certified 
to be qualified or competent for the duty, and if 
such an oath is taken it need not again be taken 
at the time the judge advocate, law specialist, or 
other person is detailed to that duty. 

(b) Each witness before a court-martial shall 
be examined on oath. 


* % * % * 


§ 845. Art. 45. Pleas of the accused 


(a) If an accused [arraigned before a court- 
martial] after arraignment makes an irregular 
pleading, or after a plea of guilty sets up matter 
inconsistent with the plea, or if it appears that he 
has entered the plea of guilty improvidently or 
through lack of understanding of its meaning and 
effect, or if he fails or refuses to plead, a plea of not 
guilty shall be entered in the record, and the court 
shall proceed as though he had pleaded not guilty. 

[(b) A plea of guilty by the accused may not be 
received to any charge or specification alleging an 
offense for which the death penalty may be 
adjudged.] 

(b) A plea of guilty by the accused may not be 
received to any charge or specification alleging an 
offense for which the death penalty may be ad- 
judged. With respect to any other charge or speci- 
fication to which a plea of guilty has been made 
by the accused and accepted by the military judge 
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or by a court-martial without a military judge, a 
finding of guilty of the charge or specification may, 
if permitted by regulations of the Secretary con- 
cerned, be entered immediately without vote. This 
finding shall constitute the finding of the court 
unless the plea of guilty is withdrawn prior to 
announcement of the sentence, in which event the 
proceedings shall continue as though the accused 
had pleaded not guilty. 


* * * * * 
§ 849. Art. 49. Depositions 


(a) At any time after charges have been signed 
as provided in section 830 of this title (article 30), 
any party may take oral or written depositions un- 
less the military judge or court-martial without a 
military judge hearing the case or, if the case is 
not being heard, an authority competent to con- 
vene a court-martial for the trial of those charges 
forbids it for good cause. If a deposition is to be 
taken before charges are referred for trial, such 
an authority may designate commissioned officers 
to represent the prosecution and the defense and 
may authorize those officers to take the deposition 
of any witness. 


* a ok * * 
§ 851. Art. 51. Voting and rulings 


(a) [Voting by members of a general or special 
court-martial upon questions of challenge, on the 
findings, and on the sentence shall be by secret 
written ballot.] Voting by members of a general or 
special court-martial on the findings and on the 
sentence, and by members of a court-martial with- 
out a military judge upon questions of challenge, 
shall be by secret written ballot. The junior mem- 
ber of the court shall count the votes. The count 
shall be checked by the president, who shall forth- 
with announce the result of the ballot to the mem- 
bers of the court. 

(b) [The law officer of a general court-martial 
and the president of a special court-martial shall 
rule upon interlocutory questions, other than chal- 
lenge, arising during the proceedings. Any such 
ruling made by the law officer of a general court- 
martial upon an interlocutory question other than 
a motion for a finding of not guilty, or the question 
of accused’s sanity, is final and constitutes the rul- 
ing of the court. However, the law officer may 
change his ruling at any time during the trial.] 
The military judge and, except for questions of 
challenge, the president of a court-martial without 
amilitary judge shall rule upon all questions of law 
and all interlocutory questions arising during the 
proceedings. Any such ruling made by the military 
judge upon any question of law or any interlocu- 
tory question other than the factual issue of mental 
responsibility of the accused, or by the president 
of a court-martial without a military judge upon 
any question of law other than a motion for a 
finding of not guilty, is final and constitutes the 
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ruling of the court. However, the military judge or 
the president of a court-martial without a military 
judge may change his ruling at any time during the 
trial. Unless the ruling is final, if any member ob- 
jects thereto, the court shall be cleared and closed 
and the question decided by a voice vote as pro- 
vided in section 852 of this title (article 52), be- 
ginning with the junior in rank. 

(c) Before a vote is taken on the findings, the 
[law officer of a general court-martial and the 
president of a special court-martial shall, in the 
presence of the accused and counsel, instruct the 
court as to the elements of the offense and charge 
the court] military judge or the president of a 
court-martial without a military judge shall, in the 
presence of the accused and counsel, instruct the 
members of the court as to the elements of the 
offense and charge them— 

(1) that the accused must be presumed to be 
innocent until his guilt is established by legal 
and competent evidence beyond reasonable 
doubt ; 

(2) that in the case being considered, if there 
is a reasonable doubt as to the guilt of the ac- 
cused, the doubt must be resolved in favor of 
the accused and he must be acquitted ; 

(3) that, if there is a reasonable doubt as to 
the degree of guilt, the finding must be in a 
lower degree as to which there is no reasonable 
doubt ; and 

(4) that the burden of proof to establish the 
guilt of the accused beyond reasonable doubt is 
upon the United States. 

(d) Subsections (a), (6), and (c) do not apply 
to a court-martial composed of a military judge 
only. The military judge of such a court-martial 
shall determine all questions of law and fact aris- 
ing during the proceedings and, if the accused is 
convicted, adjudge an appropriate sentence. The 
military judge of such a court-martial shall make 
a general finding and shall in addition on request 
find the facts specially. If an opinion or memoran- 
dum of decision is filed, it will be sufficient if the 
findings of fact appear therein. 


§ 852. Art. 52. Number of votes required 


(a) (1) No person may be convicted of an offense 
for which the death penalty is made mandatory by 
law, except by the concurrence of all the members 
of the court-martial present at the time the vote is 
taken. 

(2) No person may be convicted of any other 
offense, except as provided in section 845(b) of 
this title (article 45(b)) or by the concurrence of 
two-thirds of the members present at the time the 
vote is taken. 

* ak * * * 


(c) All other questions to be decided by the 
members of a general or special court-martial shall 
be determined by a majority vote, but a determina- 
tion to reconsider a finding of guilty or to recon- 
sider a sentence, with a view toward decreasing it, 


may be made by any lesser vote which indicates 
that the reconsideration is not opposed by the 
number of votes required for that finding or sen- 
tence. A tie vote on a challenge disqualifies the 
member challenged. A tie vote on a motion for a 
finding of not guilty or on a motion relating to the 
question of the accused’s sanity is a determination 
against the accused. A tie vote on any other ques- 
tion is a determination in favor of the accused. 


* * * * * 
§ 854. Art. 54. Record of trial 


[(a) Each general court-martial shall keep a 
separate record of the proceedings of the trial of 
each case brought before it, and the record shall 
be authenticated by the signatures of the president 
and the law officer. If the record cannot be authen- 
ticated by either the president or the law officer, by 
reason of his death, disability, or absence, it shall 
be signed by a member in lieu of him. If both the 
president and the law officer are unavailable for 
any of those reasons, the record shall be authenti- 
cated by two members.] 

(a) Each general court-martial shall keep a 
separate record of the proceedings in each case 
brought before it, and the record shall be authen- 
ticated by the signature of the military judge. If 
the record cannot be authenticated by the military 
judge by reason of his death, disability, or absence, 
it shall be authenticated by the signature of the 
trial counsel or by that of a member if the trial 
counsel is unable to authenticate it by reason of his 
death, disability, or absence. In a court-martial 
consisting of only a military judge the record shall 
be authenticated by the court reporter under the 
same conditions which would impose such a duty 
on a member under this subsection. If the proceed- 
ings have resulted in an acquittal of all charges and 
specifications or, if not affecting a general or flag 
officer, in a sentence not ae wes Ts discharge and 
not in excess of that which may otherwise be ad- 
judged by a special court-martial, the record shall 
contain such matters as may be prescribed by 
regulations of the President. 


% cy ok * * 


SUBCHAPTER VIII.—SENTENCES 
So % * * * 


§ 857. Art. 57. Effective date of sentences 


(a) Whenever a sentence of a court-martial as 
lawfully adjudged and approved includes a for- 
feiture of pay or allowances in addition to con- 
finement not suspended or deferred, the forfeiture 
may apply to pay or allowances becoming due on 
or after the date the sentence is approved by the 
convening authority. No forfeiture may extend to 
any pay or allowances accrued before that date. 

(b) Any period of confinement included in a 
sentence of a court-martial begins to run from the 
date the sentence is adjudged by the court-martial, 


but periods during which the sentence to confine- 
ment is suspended or deferred shall be excluded in 
computing the service of the term of confinement. 

(c) All other sentences of courts-martial are 
effective on the date ordered executed. 

(d) On application by an accused who is under 
sentence to confinement that has not been ordered 
executed, the convening authority or, if the ac- 
cused is no longer under his jurisdiction, the officer 
exercising general court-martial jurisdiction over 
the command to which the accused is currently as- 
signed, may in his sole discretion defer service of 
the sentence to confinement. The deferment shall 
terminate when the sentence is ordered executed. 
The deferment may be rescinded at any time by 
the officer who granted it or, if the accused is no 
longer under his jurisdiction, by the officer exercis- 
ing general court-martial jurisdiction over the 
command to which the accused is currently 
assigned. 


SUBCHAPTER IX.—REVIEW OF COURTS-MARTIAL 
Sec. Art. 


oo * * 
[s66. 66. Review by board of review.] 
Review by Court of Military Review. 


866. 66. 
% ok * * So 

§ 865. Art. 65. Disposition of records after re- 

view by the convening authority 


(a) When the convening authority has taken 
final action in a general court-martial case, he 
shall send the entire record, including his action 
thereon and the opinion or opinions of the staff 
judge advocate or legal officer, to the appropriate 
Judge Advocate General. 

(b) If the sentence of a special court-martial as 
approved by the convening authority includes a 
bad-conduct discharge, whether or not suspended, 
the record shall be sent to the officer exercising 
general court-martial jurisdiction over the com- 
mand to be reviewed in the same manner as a rec- 
ord of trial by general court-martial or directly 
to the appropriate Judge Advocate General to be 
reviewed by a [board of review] Court of Mili- 
tary Review. If the sentence as approved by an 
officer exercising general court-martial jurisdic- 
tion includes a bad-conduct discharge, whether or 
not suspended, the record shall be sent to the 
appropriate Judge Advocate General to be re- 
viewed by a [board of review] Court of Military 
Review. 

(c) All other special and summary court-mar- 
tial records shall be reviewed by a judge advocate 
of the Army, Navy, Air Force, or Marine Corps, 
or a law specialist or lawyer of the Coast Guard or 
Department of Transportation, and shall be trans- 
mitted and disposed of as the Secretary concerned 
may prescribe by regulation. 


[§ 866. Art. 66. Review by board of review] 


[(a) Each Judge Advocate General shall con- 
stitute in his office one or more boards of review, 
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each composed of not less than three commissioned 
officers or civilians, each of whom must be a mem- 
ber of the bar of a Federal court or of the highest 
court of a State.] 


§ 866. Art. 66. Review by Court of Military 
Review 

(a) Each Judge Advocate General shall estab- 
lish a Court of Military Review which shall be 
composed of one or more panéls, and each such 
panel shall be composed of not less than three ap- 
pellate military judges. For the purpose of review- 
ing court-martial cases, the court may sit in panels 
or as a whole in accordance with rules prescribed 
under subsection (f). Appellate military judges 
who are assigned to a Court of Military Review 
may be commissioned officers or civilians, each of 
whom must be a member of a bar of a Federal 
court or of the highest court of a State. The Judge 
Advocate General shall designate as chief judge 
one of the appellate military judges of the Court of 
Military Review established by him. The chief 
judge shall determine on which panels of the court 
the appellate judges assigned to the court will serve 
and which military judges assigned to the court 
will act as the senior judge on each panel. 

(b) The Judge Advocate General shall refer to 
a [board of review] Court of Military Review the 
record in every case of trial by court-martial in 
which the sentence, as approved, affects a gen- 
eral or flag officer or extends to death, dismis- 
sal of a commissioned officer, cadet, or midshipman, 
dishonorable or bad-conduct discharge, or confine- 
ment for one year or more. 

(c) In a case referred to it, the [board of re- 
view] Court of Military Review may act only with 
respect to the findings and sentence as approved by 
the convening authority. It may affirm only such 
findings of guilty, and the sentence or such part or 
amount of the sentence, as it finds correct in law 
and fact and determines, on the basis of the entire 
record, should be approved. In considering the 
record, it may weigh the evidence, judge the 
credibility of witnesses, and determine contro- 
verted questions of fact, recognizing that the trial 
court saw and heard the witnesses. 

(d) If the [board of review] Court of Military 
Review sets aside the findings and sentence, it may, 
except where the setting aside is based on lack of 
sufficient evidence in the record to support the find- 
ings, order a rehearing. If it sets aside the findings 
and sentence and does not order a rehearing, it 
shall order that the charges be dismissed. 

(e) The Judge Advocate General shall, unless 
there is to be further action by the President, the 
Secretary concerned, or the Court of Military Ap- 
peals, instruct the convening authority to take 
action in accordance with the decision of the 
[board of review] Court of Military Review. Tf 
the [board of review] Court of Military Review 
has ordered a rehearing but the convening author- 
ity finds a rehearing impracticable, he may dismiss 
the charges. 
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(f) The Judge Advocates General shall pre- 
scribe uniform rules of procedure for [boards of 
review] Courts of Military Review and shall meet 
periodically to formulate policies and procedure in 
regard to review of court-martial cases in the 
offices of the Judge Advocates General and by 
[boards of review] Courts of Military Review. 

(7) No member of a Court of Military Review 
shall be required, or on his own initiative be per- 
mitted, to prepare, approve, disapprove, review, or 
submit, with respect to any other member of the 
same or another Court of Military Review, an 
effectiveness, fitness, or efficiency report, or any 
other report or document used in whole or in part 
for the purpose of determining whether a member 
of the armed forces is qualified to be advanced in 
grade, or in determining the assignment or trans- 
fer of a member of the armed forces, or in deter- 
mining whether a member of the armed forces 
should be retained on active duty. 

(h) No member of a Court of Military Review 
shall be eligible to review the record of any trial if 
such member served as investigating officer in the 
case or served as a member of the court-martial 
before which such trial was conducted, or served as 
military judge, trial or defense counsel, or review- 
ing officer of such trial. 


§ 867. Art. 67. Review by the Court of Military 
Appeals 


(a) * * * 
(b) The Court of Military Appeals shall review 
the record in— 

(1) all cases in which the sentence, as af- 
firmed by a [board of review] Court of Mili- 
tary Review, aftects a general or flag officer or 
extends to death ; 

(2) all cases reviewed by a [board of 
review] Court of Military Review which the 
Judge Advocate General orders sent to the 
Court of Military Appeals for review; and 

(3) all cases reviewed by a [board of re- 
view] Court of Military Review in which, 
upon petition of the accused and on good 
cause shown, the Court of Military Appeals 
has granted a review. 


* * * co * 


(f) After it has acted on a case, the Court of 
Military Appeals may direct the Judge Advocate 
General to return the record to the [board of re- 
view] Court of Military Review for further review 
in accordance with the decision of the court. 
Otherwise, unless there is to be further action by 
the President or the Secretary concerned, the 
Judge Advocate General shall instruct the con- 
vening authority to take action in accordance with 
that decision. If the court has ordered a rehearing, 
but the convening authority finds a rehearing im- 
practicable, he may dismiss the charges. 


[§ 868. Art. 68. Branch offices] 


[Whenever the President considers such action 
necessary, he may direct the Judge Advocate Gen- 
eral to establish a branch office, under an Assistant 
Judge Advocate General, with any distant com- 
mand, and to establish in that branch office ‘ne or 
more boards of review. That Assistant Judge Ad- 
vocate General and any such board of review may 
perform for that command, under the general 
supervision of the Judge Advocate General, the 
respective duties which the Judge Advocate Gen- 
eral and a board of review in his office would 
otherwise be required to perform in respect of all 
cases involving sentences not requiring approval 
by the President.] 


§ 868. Art. 68. Branch offices 


The Secretary concerned may direct the Judge 
Advocate General to establish a branch office with 
any command. The branch office shall be under an 
Assistant Judge Advocate General who, with the 
consent of the Judge Advocate General, may estab- 
lish a Court of Military Review with one or more 
panels. That Assistant Judge Advocate General 
and any Court of Military Review established by 
him may perform for that command under the 
general supervision of the Judge Advocate Gen- 
eral, the respective duties which the Judge Advo- 
cate General and a Court of Military Review 
established by the Judge Advocate General would 
otherwise be required to perform as to all cases in- 
volving sentences not requiring approval by the 
President. 


§ 869. Art. 69. Review in the office of the Judge 
Advocate General 


Every record of trial by general court-martial, 
in which there has been a finding of guilty and a 
sentence, the appellate review of which is not 
otherwise provided for by section 866 of this title 
(article 66), shall be examined in the office of the 
Judge Advocate General. If any part of the find- 
ings or sentence is found unsupported in law, or 
if the Judge Advocate General so directs, the rec- 
ord shall be reviewed by a [board of review] Court 
of Military Review in accordance with section 866 
of this title (article 66), but in that event there may 
be no further review by the Court of Military Ap- 
peals except under section 867(b) (2) of this title 
(article 67(b) (2)). Notwithstanding section 876 
of this title (article 76), the findings or sentence, or 
both, in a court-martial case which has been fin- 
ally reviewed, but has not been reviewed by a 
Court of Military Review may be vacated or modi- 
fied, in whole or in part, by the Judge Advocate 
General on the ground of newly discovered evi- 
dence, fraud on the court, lack of jurisdiction over 
the accused or the offense, or error prejudicial to 
the substantial rights of the accused. 


§ 870. Art. 70. Appellate counsel 


(a) The Judge Advocate General shall detail in 
his office one or more commissioned officers as ap- 
pellate Government counsel, and one or more com- 
missioned officers as appellate defense counsel, who 
are qualified under section 827(b) (1) of this title 
(article 27(b) (1)). 

(b) Appellate Government Counsel shall repre- 
sent the United States before the [board of re- 
view] Court of Military Review or the Court of 
Military Appeals when directed to do so by the 
Judge Advocate General. 

(c) Appellate defense counsel shall represent 
the accused before the [board of review] Court of 
Military Review or the Court of Military 
Appeals— 

(1) when he is requested to do so by the 
accused ; 

(2) when the United States is represented 
by counsel; or 

(3) when the Judge Advocate General has 
sent a case to the Court of Military Appeals. 

(d) The accused has the right to be represented 
before the Court of Military Appeals or the 
[board of review] Court of Military Review by 
civilian counsel if provided by him. 

(e) Military appellate counsel shall also per- 
form such other functions in connection with the 
review of court-martial cases as the Judge Advo- 
cate General directs. 


§ 871. Art. 71. Execution of sentence; suspen- 
sion of sentence 


(a) * ok & 

(b) * * * 

(c) No sentence which includes, unsuspended, 
a dishonorable or bad-conduct discharge, or con- 
finement for one year or more, may be executed 
until affirmed by a [board of review] Court of 
Military Review and, in cases reviewed by it, the 
Court of Military Appeals. 

(d) All other court-martial sentences, unless 
suspended or deferred, may be ordered executed 
by the convening authority when approved by 
him. The convening authority may suspend the 
execution of any sentence, except a death sentence. 


* * * * 


§ 873. Art. 73. Petition for a new trial 


[At any time within one year after approval by 
the convening authority of a court-martial sen- 
tence which extends to death, dismissal, dishonor- 
able or bad-conduct discharge, or confinement for 
one year or more, the accused may petition the 
Judge Advocate General for a new trial on ground 
of newly discovered evidence or fraud on the court. 
If the accused’s case is pending before the board 
of review or before the Court of military Appeals, 
the Judge Advocate General shall refer the peti- 
tion to the board or court, as the case may be, for 
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action. Otherwise the Judge Advocate General 
shall act upon the petition.J 

At any time within two years after approval by 
the convening authority of a court-martial sen- 
tence, the accused may petition the Judge Advo- 
cate General for a new trial on the grounds of 
newly discovered evidence or fraud on the court. 
If the accused’s case is pending before a Court of 
Military Review or before the Court of Military 
Appeals, the Judge Advocate General shall refer 
the petition to the appropriate court for action. 
Otherwise the Judge Advocate General shall act 
upon the petition. 


SUBCHAPTER XI.—MISCELLANEOUS PROVISIONS 


* 


§ 936. Art. 136. Authority to administer oaths 
and to act as notary 
(a) %* ok 
(b) The following persons on active duty may 
administer oaths necessary in the performance of 
their duties: 

(1) The president, [law officer] mzlitary 
judge, trial counsel, and assistant trial coun- 
sel for all general and special courts-martial. 

(2) The president and the counsel for the 

court of any court of inquiry. 

(3) All officers designated to take a depo- 
sition. 

(4) All persons detailed to conduct an in- 
vestigation. 

(5) All recruiting officers. 

(6) All other persons designated by regu- 
lations of the armed forces or by statute. 

















Former President Lyndon B. Johnson receives guests at the signing of the Military 
Justice Act of 1968. Rear Admiral Joseph B. McDevitt, JAGC, USN, shakes hands with 
the former President as Captain Joseph E. Ross, JAGC, USNR, looks on. 
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THE MILITARY JUSTICE ACT OF 1968: 


SOME PROBLEMS AND PRACTICAL SOLUTIONS 


CAPTAIN RICHARD J. SELMAN, JAGC, USN* 


BACKGROUND 


HE MILITARY JUSTICE ACT of 1968 con- 
stitutes a major revision of the Uniform 
Code of Military Justice. As a result of its enact- 
ment, substantial changes in the structure of our 
military legal system are currently in progress. 
As this article was being written, the Manual 
for Courts-Martial, United States, 1969 (Rev.), 
which will implement the new legislation, was 
promulgated by the President by Executive Or- 
der No. 11476 of 19 June 1969 for use on and 
after 1 August. Also, in anticipation of that date, 
Navy and Marine Corps lawyers are being pre- 
pared at the U.S. Naval Justice School, Newport, 
Rhode Island. Other Navy and Marine Corps 
lawyers are enrolled in a course for military 
judges at the U.S. Army Judge Advocate Gen- 
eral’s School, Charlottesville, Virginia. In the 
Office of the Chief of Naval Operations, the com- 
ments and recommendations of senior naval 
commanders on the Judge Advocate General of 
the Navy’s plan to implement the Military Jus- 
tice Act of 1968 have been considered. In the 
Bureau of Naval Personnel, court reporters and 
legal clerks are being identified for assignment 
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to newly established billets. In the Office of the 
Judge Advocate General, the JAG Manual is 
being rewritten, the numbers of appellate de- 
fense and appellate government counsel are 
being increased, the Review Branch in the Mili- 
tary Justice Division is being enlarged, and 
eight additional branch offices of the U.S. Navy- 
Marine Corps Judiciary Activity are being es- 
tablished. In the field, Navy and Marine Corps 
commanders are making arrangements for sup- 
port and effective utilization of 97 additional 
Navy judge advocates and 156 additional Marine 
Corps judge advocates, and for redistribution of 
a commensurate number of court reporters and 
legal clerks—military and civilian. 


MAJOR PROVISIONS OF THE ACT 


The Military Justice Act of 1968, hereinafter 
referred to as the Act, was signed into law by 
former President Johnson on 24 October 1968. 
The major provisions of the Act, which become 
effective on 1 August 1969, are as follows: 


1. The absolute right of an accused to refuse 
trial by summary court-martial; 

2. The requirement that, with limited excep- 
tions, an accused must be afforded the oppor- 
tunity to be represented by certified lawyer 
defense counsel in all special court-martial 
cases, and that unless such counsel has in fact 
been detailed to represent the accused, no bad 
conduct discharge may be imposed; 

3. The mandate that, with limited excep- 
tions, a lawyer certified as a military judge 
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must be detailed to a special court-martial in 
order for the court to impose a bad conduct 
discharge; and 

4. Authority for the trial, under certain cir- 
cumstances, of general courts-martial and spe- 
cial courts-martial before a military judge 
sitting alone (without court members, but with 
trial and defense counsel). 
A more thorough statement of these provisions 
can be found supra, at pages 131-36. 


SOME ANTICIPATED EFFECTS 
1. THE SPECIAL COURT-MARTIAL WORKLOAD 


During 1968, approximately 10,000 special 
courts-martial were convened in the Navy, in 
8,500 of which a bad conduct discharge could 
have been adjudged due either to the offense or 
offenses charged, or to previous convictions. It 
is not envisaged that the number of special 
courts-martial will increase significantly solely 
by reason of the 1968 Act. However, it is con- 
ceivable that the number of specials in the Navy 
might increase when the services of judge advo- 
cates and court reporters can be obtained by 
convening authorities who have not previously 
had such services available. 


2. PERSONNEL REQUIREMENTS UNDER THE ACT 

There are approximately 2,500 special court- 
martial convening authorities in the Navy, some 
900 of whom are commanding officers of ships. It 
is an understatement to say that there are in- 
sufficient judge advocates and court reporters 
available for every special court-martial con- 
vening authority to have assigned to his com- 
mand the number of legal personnel required 
under the 1968 Act to try his special courts- 
martial on an “in-house” basis. Moreover, pro- 
vided the present special court-martial workload 
continues, it will be impossible for even those 
commands which have heretofore had signifi- 
cant special court-martial workloads to be given 
in-house capabilities for the trial of specials. 
Such a distribution of personnel would require 
an addition of about 289 officers to the Judge 
Advocate General’s Corps, with a complemen- 
tary number of additional court reporters. Such 
resources are simply not available. 


COMPLICATING FACTORS 


The demands for legal services outside the 
area of military justice, particularly in the area 
of legal assistance, are also on the increase. The 
loss of Thresher and Scorpion, the seizure of 
Pueblo, and the capture of American officers and 
men by North Vietnamese and Viet Cong units, 
have all served to highlight the importance and 
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necessity of legal assistance—often of an antici- 
patory nature—to servicemen and their depend- 
ents. Accordingly, the legal assistance program 
established by the Secretary of the Navy—now 
in its 26th year—has had an increase of 50,000 
cases during the period 1966 through 1968 alone. 


PRACTICAL SOLUTIONS 
1. LAW CENTERS 


a. The Concept 


In 1964, the Secretary of the Navy appointed 
a task force, known as the Alford Board, to 
study Navy and Marine Corps personnel reten- 
tion. In its report, dated 25 January 1966, the 
Alford Board expressed an opinion that if 
lawyers serving in areas of high concentration 
of ships, personnel, and shore activities were 
consolidated at a given point, they could not only 
perform expanded consultant services for an 
increased number of activities, but would also 
be able to perform duties as trial counsel, de- 
fense counsel, and presidents of special courts- 
martial, as well as directly supervise the 
preparation of records of trial. The Board felt 
that the overall legal effort should be more effi- 
cient and able to provide more and better service 
at no appreciably greater expense. The Board 
estimated that law centers could ultimately pro- 
vide professional and technical services for up 
to 90% of the special courts-martial convened 
throughout the Navy. The Board concluded that 
the law center concept would provide a more 
professional and efficient legal administration 
in the naval service and that this in turn wouid 
significantly improve the retention environment. 

The Secretary of the Navy, in SECNAV 
NOTE 5420 of 14 February 1966, approved the 
following recommendation of the Alford Board: 
. .. Establish law centers in areas where there are 
large concentrations of Navy personnel to provide pro- 
fessional assistance in trying, recording, and preparing 
records of courts-martial and assistance and advice on 
all legal matters. 


The Secretary directed implementation of the 
recommendation as rapidly as practicable. 

In June 1966 a Navy law center was estab- 
lished on a pilot basis at Norfolk, Virginia, and 
was formally opened in November of that year. 
In May 1967, a board created by the Secretary 
of the Navy to study uniformed officer-lawyer 
personnel requirements, retention, and recruit- 
ment, known as the Muse Board, concurred in 
the law center concept. In June 1967, the Com- 
mander in Chief, U.S. Atlantic Fleet, estab- 
lished the Navy Law Center, Norfolk, Virginia, 


on a permanent basis. In May 1968, the Chief 
of Naval Operations directed establishment of 
the Navy Law Center, San Diego, on a trial 
basis. The San Diego Law Center was perma- 
nently established in December 1968. 

In October 1968, the Chief of Naval Opera- 
tions advised flag officers that in his opinion the 
law center concept “is a sound management tool 
which must be implemented as early as possible 
in several locations.” Speaking before the Judge 
Advocate General’s Conference on 15 October 
1968, he said further : 


In the current high tempo and technically complex 
Navy-wide environment, there is a management thesis 
which I strongly endorse. It is the thesis that the prin- 
cipal responsibility of senior executives today is the 
successful “management of change” itself. Nothing in 
this age in which we live is static. In fact, the status 
quo today, oddly enough, is, itself, change. Our legal 
framework is no exception to this rule, although it is 
probably somewhat more stable. The new Uniform 
Code of Military Justice Manual and the law center 
concept are representative of the changes coming about 
in our legal business methods. Incidentally, the law 
center concept has my unqualified support. It was while 
I was CINCLANTFLT down in Norfolk that we opened 
one of the first law centers in COMFIVE. 


Thus, the law center concept has been ap- 
proved at the highest levels and has been imple- 
mented in two geographical areas. Experience 
to date has not found it wanting as a practical 
means for the general improvement of legal 
services in the Navy. 


b. The Mission and Function of Law Centers 


The mission of law centers might well read 
as follows: 


To provide all necessary legal services and support to 
all Fleet commands and units and all shore activities 
located permanently or temporarily within the area 
of cognizance of the law center sponsor, such services 
and support to relate to all legal matters arising within 
the commands utilizing the services of the law center 
including legal assistance matters affecting military 
personnel and their dependents. 


Law centers are not intended to be separate 
activities, but rather should be an integral and 
functional part of the staffs of designated com- 
manders, who assume responsibility for pro- 
viding legal services to the other commands in 
the area. Establishment of law centers in par- 
ticular areas should not, however, necessarily 
require that all personnel assigned to the centers 
work under the same roof. In fact, in several 
locations such an arrangement would result in 
an undesirable waste of manpower due to the 
geographical dispersement of commands and 
personnel needing the services of the law center. 


Assignment of all legal personnel in a given 
area to one command is deemed important, how- 
ever, in order to provide for rotation of lawyers 
and court reporters among various billets so as 
to maximize training, supervision, utilization in 
the performance of legal duties, and improve- 
ment of professional skills. 

Law centers should, upon request, provide the 
services tabulated infra at pages 152-53. 
ce. Location 

Law centers should be located in areas where 
they can best serve the needs of fleet and shore 
commands. A review of the Navy special courts- 
martial tried last year has indicated that 
establishment of law centers at 30 locations 
throughout the world would enable law center 
personnel to be responsive to most court-martial 
needs of fleet and shore commands. 

The sites of the law centers, the command 
sponsors of each such center, and the areas to 
be served by each are also shown infra, at page 
151. It will be noted that, with few exceptions, 
the areas to be served conform with heretofore 
established areas and subareas of geographical 
coordination. The exceptions are designed to 
reduce loss of man-hours occasioned by travel 
between the law centers and the commands 
being served in order to provide quicker re- 
sponse to the legal needs of these commands. 

d. Staffing the Law Centers 

By utilizing the law center method, it is esti- 
mated that the Military Justice Act of 1968 can 
be implemented by assigning 97 additional judge 
advocates to designated commanders through- 
out the world, provided also that some currently 
existing judge advocate and court reporter bil- 
lets be reassigned to those commanders, who 
will in turn assume responsibility for provid- 
ing the major legal services in their areas. 
General court-martial authorities with judge 
advocates will, in the main, retain their pres- 
ently established judge advocate and court re- 
porter billets. Special court-martial authorities 
with one or more judge advocates will retain one 
judge advocate, and the other judge advocates, 
together with their supporting clerical person- 
nel, will be transferred to the commander desig- 
nated as sponsor of the local law center. 

Based upon an estimate that the number of 
special courts-martial will not increase by rea- 
son of the Act, it is anticipated that no increase 
in the total number of court reporters presently 
in the Navy will be required. However, num- 
bers of naval personnel with court reporter 
ability are not currently being utilized as court 
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reporters. In fact, a recent survey disclosed 
that of a total inventory of 187 NEC-2513 
stenographic court reporters, 85% are not in 
court reporter billets; of 557 NEC-—2515 closed 
microphone court reporters, 92% are not in 
court reporter billets. The establishment and 
proper staffing of law centers without an in- 
crease in personnel having court reporting skills 
would, therefore, require reassignment of a ma- 
jor portion of personnel currently on board who 
have these skills. 


e. Benefits to the Fleet 


Establishment of 30 law centers throughout 
the world should enable the Fleet to get the fair 
share of required legal services which it has 
apparently not enjoyed in the past. A recent 
survey indicated that last year shore com- 
mands had at least one lawyer participating in 
78% of their special courts-martial whereas 
fleet commands had lawyer participation in 
only 28% of their specials. 

Fleet commands will no longer be limited 
to seeking legal advice from the staff judge ad- 
vocate of their type command, but will be able 
to apply directly to the law center having re- 
sponsibility for providing them required legal 
services. The important element of timeliness 
in responding to fleet requests, which cannot be 
overemphasized if justice is to be preserved and 
discipline maintained, should be enhanced by 
the availability of service from a group organi- 
zation. Additionally, the flexibility inherent in 
the law center concept should be of great bene- 
fit to the commanding officer of a fleet unit in 
the resolution of his more complex disciplinary 
matters by special court-martial. If in port at 
the time of trial, the commanding officer may 
request that the requisite legal personnel be 
sent aboard to participate in a special court- 
martial for which he will act as convening au- 
thority. If the ship is at sea, he may nonetheless 
request that appropriate trial personnel be as- 
signed from the law center, provided adequate 
transportation is available in the form of a COD 
flight, helicopter drop, high-line transfer, or a 
combination of the foregoing. If it is not prac- 
tical for evidentiary or other reason to try the 
case at sea, the commanding officer may have a 
case tried ashore without forfeiting his role as 
convening authority, merely by convening the 
court and requesting the nearest law center to 
conduct the trial ashore and forward the com- 
pleted record to him for his convening authori- 
ty’s action. This latter technique may be espe- 
cially helpful in the trial of offenses arising 
from incidents ashore in foreign ports, to which 
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the ship may not return for an extended period 
of time. If no law center is located in that port, 
a sister ship then in port might be requested to 
host the trial. Personnel from the nearest law 
center would be dispatched to participate. 


: 2. EXPANDED JUDICIARY ACTIVITY 


The provisions of the Military Justice Act of 
1968 require not only the establishment of law 
centers on a worldwide basis, but also the ex- 
pansion of the U.S. Navy-Marine Corps Judi- 
ciary Activity, which currently provides law 
officers for general courts-martial. The in- 
creased requirement for military judges under 
the Act points to the conclusion that the Navy- 
Marine Corps Judiciary Activity should be en- 
larged from its present membership of 12 offi- 
cers at nine branch offices to 20 military judges 
at 17 branch offices. Present and proposed loca- 
tions of such offices are as follows: 


LOCATION NO. OF 

OF MILITARY 

BRANCHES JUDGES 
ee 
a cecal 
Comp Lateune, 1.C................... 
5 acumen 
I eda 
Camp Pendleton, Calif................ 
San Francisco, Cahf.................. 
I cei iilicaprcs lad earivcttiea asa nse 
ee 
i * ee rene NN EE 
TENE, Bliceccenccsccncsanen 
~ i Sec ee sneer 
"Ceres Cerise, BOR... insane 
. % . SRC reser seer 
aaa a ate 
*Pearl Harbor, Hawaii_................ 
I I, Os sciiarnciescesicendiatta cient aicnincuntinricts 


The primary duty of law officers in the past 
has been to sit on general courts-martial in their 
assigned area of responsibility. This will be so 
in the future, with the observation that while 
their primary duty will be to sit as military 
judges of general courts-martial, they will now 
assume a secondary duty to sit as military 
judges of special courts-martial. The geo- 
graphical area of responsibility of each military 
judge is being established so that he will be able 
to carry his fair share of the special court- 
martial workload in his area. 


ee ee ee eee ee ee) 





*New billets 


CONCLUSION 


Senator Ervin and Congressman Bennett 
have made it clear that the principal purpose of 
the Military Justice Act of 1968 is to obtain 
first-class justice for America’s fighting men 
and women. They—and other members of the 
Congress—believe this can best be done by in- 
creasing the participation of lawyers in trials by 
court-martial. While this will greatly enhance 


the legal rights of our men in uniform, it will 
also greatly increase the requirements for judge 
advocates. Only through the proper manage- 
ment of personnel resources can we meet our re- 
sponsibility under the Military Justice Act. The 
law center concept and the expanded Judiciary 
Activity appear to be the most effective manage- 
ment tools available for the accomplishment of 
this goal. 





LAW CENTERS 


1. Boston____- _ COMONE 

2. Newport_-- COMNAVBASE NPT 

3. New York-_- COMTHREE 

4. Philadelphia__ - COMFOUR 

5. Washington, D.C __- COMNAVDIST WASHDC 
6. Norfolk. ____. COMFIVE 

7. Charleston __ COMSIX 

8. Jacksonville_ _ COMFAIRJAX 


9. Key West_- 


10. Pensacola__-__- CNABATRA 
11. New Orleans COMEIGHT 
12. Corpus Christi__.__._._.. CNAVANTRA 
13. Memphis- _- _........ CNATECHTRA 
14. Great Lakes. _______. COMNINE 

15. San Diego-_ - COMELEVEN 


16. Long Beach 


17. San Francisco____- __. COMTWELVE 
18. Seattle____ _........ COMTHIRTEEN 
19. Pearl Harbor_________- COMFOURTEEN 


20. Guantanamo Bay____---_- 


DESIGNATED SPONSOR 


__ COMNAVBASE KWEST 


- COMNAVBASE LOSA 


COMNAVBASE GTMO 


AREAS OF COGNIZANCE 
(INCLUDING ADJACENT 
WATERS) 





1ND less Rhode Island. 

Rhode Island and New London. 

3ND less New London. 

4ND. 

NDW plus Maryland. 

5ND less Maryland, plus activities 
under area coordination of 
COMNAVAIRLANT. 

Charleston subarea, 6ND. 

Jacksonville subarea, 6ND. 

Key West subarea, 6ND. 

Pensacola subarea, 6ND. 

New Orleans area. 

8ND less New Orleans area. 

Memphis subarea, 6ND. 

OND. 

11ND less Los Angeles/Pt. Mugu 
subareas. 

Los Angeles/Pt. Mugu subareas. 

12ND 


13ND, 17ND. 
14ND. 
Guantanamo Bay. 





21. San Juan_. COMTEN 10ND less GTMO, 15ND. 

22. London__-_- - COMNAVACT UK United Kingdom and Germany. 

23. Rota___-_- _. COMNAVACT SPAIN Spain and Morocco. 

24. Naples__- _ COMFAIRMED Mediterranean (less Spain and 
Morocco)/Middle East areas. 

25. Yokosuka... ....- _. COMNAVFORJAPAN Japan (less Sasebo), Okinawa and 
Korea. 

I eee COMFLEACT SASEBO Sasebo area. 

eT COMNAVMARIANAS Marianas Islands. 

28. Subic Bay... .........-- COMNAVBASE SUBIC Philippines, Australia, Taiwan, 
Thailand. 

29. Saigon_____- _ COMNAVFORV Vietnam less Danang area. 

30. Danang__ COMNAVSUPPACT Danang area. 

DANANG 
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LAW CENTERS 


—SERVICES TO BE PROVIDED UPON REQUEST— 


FUNCTION 
I. General Courts-Martial 


Preliminary processing (preliminary inquiry, 
drafting charges, reference to Art. 32 in- 
vestigation), MCM 1969 (Rev.), pars. 32-33. 

Conducting Art. 32 investigation, MCM 1969 
(Rev.), par. 34. 

Forwarding charges, MCM 1969 (Rev.), par. 
337. 

Pretrial advice, MCM 1969 (Rev.), par. 35b__- 

Conduct trial and prepare record___________- 


Review of record for convening authority, 
MCM 1969 (Rev.), par. 85. 

Promulgation, post-trial actions, MCM 1969 
(Rev.), pars. 89-91. 


Il. 


Special Courts-Martial 

Preliminary processing (preliminary inquiry, 
preparation for mast, drafting charges), 
MCM 1969(Rev.), pars. 32-33. 

Conducting mast hearing, if any_______- 

Reference of charges to trial MCM 1969 
(Rev.), par. 33). 

Conducting trial and preparing record__-_-____- 

Action of convening authority; promulgating 
orders, MCM 1969(Rev.), pars. 89, 90. 

Supervisory review, MCM 1969(Rev.), par. 94_ 

Post-trial legal actions, MCM 1969(Rev.), 
pars. 90, 91, 97. 

Summary Courts-M artial 


Preliminary processing (preliminary inquiry, 
preparation for mast, drafting charges), 
MCM 1969(Rev.), pars. 32-33. 

Conducting mast hearing, if any 
Reference of charges to tr ial, 
(Rev.), par. 33). 

Conducting trial and preparing record_ ae 

Action of convening authority, pr omulgations, 
MCM 1969(Rev.), pars. 89, 90. 
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SERVICES TO BE PROVIDED 


Advice to local command; assistance in drafting 
charges; review of preliminary inquiry. 


Provide judge advocate as investigating officer 
and defense counsel. 
Advice to local command. 


Prepare. 

Arrange for military judge; provide trial 
counsel, defense counsel, and reporter; handle 
all aspects of conduct of trial and of prepara- 
tion and authentication of record. 

Prepare review. 


Perform all legal services. 


Advice to local command; assistance in drafting 
charges; review of preliminary inquiry. 


General advice. 
Advice. 


Provide local command, for assignment to 
court, a military judge and trial and defense 
counsel; provide a reporter; prepare record. 

Advice to local command; preparation of CA 
action. 

Conduct supervisory review of non-BCD cases 
on request; prepare SJA review and proposed 
GCM authority action of BCD cases. 

Conduct for all cases for GCM authority and 
for other SAs. 


Advice to local command; assistance in drafting 
charges; review of preliminary inquiry if any. 


General advice. 
Advice. 


Advice to SCM. 
Advice to local command. 


IV. 


VI. 


Vil. 


Vill. 


IX. 


XI. 


Supervisory review, MCM 1969(Rev.), par. 94_ 


Post-trial legal actions, 
pars. 90, 91, 97. 

Nonjudicial Punishment 

Preliminary processing (preliminary inquiry, 
preparation for mast), MCM 1969 (Rev.), 
par. 32. 

Conducting mast hearing, MCM 1969 (Rev.), 
par. 1330. 

Preparation of letters of censure, JAG Manual, 
sec. 0102. 

Preparation of cases for forwarding on appeal, 
MCM 1969 (Rev.), par. 135. 

Acting on appeal, MCM 1969 (Rev.), par. 135_ 


MCM 1969(Rev.), 


. JAG Manual Investigations 


fT ELT TEN See 
Conducting investigation ______- ee 


Preparing report, and, if required, record of 
proceedings. 

Review and action by convening authority __- 

Review and action by reviewing authority___- 


Claims Investigations 
Anppomitment..............- 
Conducting investigation_-_-_-_-_- 
Review or adjudication of claim__- 


Legal Assistance 


Provide legal assistance to Navy and Marine 
Corps personnel and their dependents in the 
area. 


Admiralty Cases 

i ica lae cognate ntnannciocs 
Administrative Discharge Boards 
Counsel for respondent______________--_-_-- 


. Physical Evaluation Boards 


Conducting hearing______-___. 


Miscellaneous Legal Problems of Command 


Advice and assistance to commands not having 
judge advocates assigned. 
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Conduct supervisory review for all cases in 
which local GCM authority is SA; conduct 
for other SAs. 

Conduct for all cases in which local GCM 
authority is SA; provide advice to other SAs. 


Advice to local command. 


General advice. 
Assistance. 
Advice. 


Conduct review for all cases in which area 
coordinator is command to which appeal is 
addressed; provide advice, and judge ad- 
vocate, if required, to other commands 
receiving appeal. 


Advice to local command. 

Advice to investigating board of officers; 
provide counsel for board and counsel for 
parties, as required; provide reporter for 
formal investigations. 

Advice; supervise preparation of record. 


Advice. 

Prepare review in cases in which area coordinator 
is reviewing authority; provide advice to 
other reviewing authorities. 


Advice to local conimand. 

Advice to local command. 

Conduct review; adjudicate if within authority 
of area coordinator; otherwise prepare record 
for appropriate authority. 


Provide legal assistance to all personnel and 
their dependents in the area; visit outlying 
commands for the purpose of providing legal 
assistance on a regularly scheduled basis. 


Perform all functions. 


Provide counsel for respondent if reasonably 
available. 


Provide counsel for evaluees; provide counsel 
for boards if reasonably available. 


Provide advice and assistance. 
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COMP. GEN. 


(Continued from page 122) 


RETIRED PAY—Annuity reduction is computed on the basis of 
pay rates in effect on the date the servicemember becomes 
eligible for retirement, without regard to any changes in the 
Consumer Price Index. 


@ Headquarters, United States Marine Corps re- 
quested a decision as to the proper rate of retired pay 
to be used in computing the annuity reduction in retired 
pay of an officer retiree. The officer concerned was trans- 
ferred to the retired list on 1 April 1968, under the 
provisions of 10 U.S.C. 6323. If it were not for 10 U.S.C. 
1401a(e), as amended, he would be entitled to retired pay 
of $654.94 per month increased by 1.3 percent under the 
provisions of 10 U.S.C. 1401a(d) to $663.45 per month. 
Under 10 U.S.C. 1401a(e), however, his retired pay may 
not be less than that computed on the applicable basic 
pay rate effective 1 July 1966, or $620.25, increased by 
3.7 percent and 3.9 percent to $668.28 per month. As a 
result, doubt existed as to the basis upon which the an- 
nuity reduction in retired pay should be computed, as 
10 U.S.C. 140la(e) is not worded in the manner of the 
usual savings clause provision, in that it does not state 
that a retiree is entitled to “either amount, whichever is 
greater.” The amount of the adjusted retired pay to 
which this officer may be entitled under 10 U.S.C. 
1401la(e), as amended, is based on changes in the Con- 
sumer Price Index, which may not, as prohibited by 10 
U.S.C. 1436(a), be considered in the computation of the 
reduction in his retired pay to provide an annuity under 
the Retired Serviceman’s Family Protection Plan. 10 
U.S.C. 1436(a) provides that the reduction in retired 
pay shall be computed on the basis of pay rates in 
effect on the date the servicemember becomes eligible for 
retirement. 

The Comptroller General held that even though the 
officer is entitled to retired pay at the rate of $668.28 per 
month computed on the basic pay rates effective 1 July 
1966, plus increases due to changes in the Consumer 
Price Index, the annuity reduction in retired pay should 
be computed on his retired pay rate of $654.94 based 
on the basic pay of his grade effective as of 1 April 1968, 
to which he is entitled without regard to any changes in 
the Consumer Price Index. (Comp. Gen. Decision 
B-163963 of May 7, 1968.) 


RELIEF OF ACCOUNTABLE OFFICER FOR LOSS OF PUBLIC FUNDS— 
Requirement that loss be “without fault or negligence.” 


The Comptroller General, in Decision B-166174 of 
February 28, 1969, to the Postmaster General, reiterated 
his rule with respect to his granting of relief from finan- 
cial liability in the case of an accountable officer who 
has sustained a physical loss of public funds entrusted 
to his care. The case in point involved a supply clerk 
who in exchanging “old rate” stocks of stamps for “new 
rate” stocks suffered a loss of $4,326.16. The shortage 
was unexplained. The request for relief, as recommended 
by the Post Office Department, under 39 U.S.C. 2401, 
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pointed out that the clerk in question had a satisfactory 
work history with the department extending over 27 
years and that he had worked under pressure in making 
the exchange. 

The Comptroller General held that the statute invoked, 
39 U.S.C. 2401, pertaining to the relief of accountable 
officers of the Post Office Department, required a finding 
that the loss occurred without “fault or negligence” on 
the part of the accountable officer concerned. In denying 
relief, he observed: 

“While there is no positive or affirmative evidence 
of negligence on the part of Mr. Szabo in connection 
with this loss, we have repeatedly held that positive or 
affirmative evidence of negligence is not necessary, and 
that the mere fact that an unexplained shortage oc- 
curred is, in and of itself, sufficient to raise an inference 
or presumption of negligence. A Government official 
charged with the custody and handling of public moneys 
(the stamps, etc., here in question are the equivalent 
of money and are so treated) is expected to exercise the 
highest degree of care in the performance of his duty 
and, when funds (or such stamps, etc.) disappear with- 
out explanation or evident reason, the presumption nat- 
urally arises that the responsible official was derelict 
in some way. Moreover, granting relief to Government 
officials for unexplained losses or shortages of this na- 
ture might tend to make such officials lax in the per- 
formance of their duties. B—122688, September 25, 1956; 
B-142326, March 31, 1960; B-—159987, September 21. 
1966; B—158699, September 6, 1968. 

“Since the loss or shortage here involved is completely 
unexplained, we are faced with a presumption of negli- 
gence, and no evidence whatsoever to rebut that pre- 
sumption, other than the fact that Mr. Szabo was 
extremely busy during the period when the loss must 
have occurred. In fact, Mr. Szabo himself, in his signed 
statement of April 5, 1968, acknowledges that this short- 
age may well have resulted from his giving out more in 
value than he received because of the pressure of work. 
Obviously, being very busy is not a valid excuse for 
negligence or carelessness. .. .” 

The Comptroller General also indicated that the same 
rule would be applicable to requests for relief under 31 
U.S.C. 82a—1, a statute authorizing the General Ac- 
counting Office to grant relief to “any disbursing or other 
accountable officer” [including disbursing and other ac- 
countable officers of the uniformed services] who has 
sustained a physical loss of public funds which is deter- 
mined to have occurred “without fault or negligence.’’ 

It may be noted that in the case of a disbursing officer 
of the Armed Forces who experiences a physical loss of 
public funds, 31 U.S.C. 95a authorizes the Secretary con- 
cerned, upon his determination that the loss occurred 
“without fault or negligence” on the part of the disburs- 
ing officer, to grant relief from financial liability. Such a 
determination is conclusive. 

Requests for relief by “accountable officers” of the 
uniformed services (for example, a custodian who is ac- 
countable for public funds but who makes no disburse- 
ments) must be submitted to the General Accounting 
Office (Comptroller General) for decision there, under 
31 U.S.C. 82a—1. 
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THE MILITARY JUDGE: 


EVOLUTION 
OF 


CAPTAIN 


B. RAYMOND PERKINS, 


JAGC, USNR* 


PART I 


What is past is prologue** 


HE WORDS OF the above caption suggest 
that to anticipate the future one must know 
the past. If this be true, even though the military 
judiciary officer will enter upon his duties on 1 
August 1969 with a new charter as a military 
judge, he will never fully appreciate the true 
nature and scope of this responsibility and trust 
without an awareness of the travail of his pre- 
cursor, the law officer. 
The law officer came into being as an entity 
in military judicature as a result of the Uniform 





* Captain Perkins is presently Officer in Charge, U.S. Navy-Marine 
Corps Judiciary Activity, Office of the Judge Advocate General. 
He holds a Bachelor of Arts Degree from Western Michigan 
University and a Bachelor of Laws Degree from the University 
of Maryland. He is a member of the Maryland Bar and the Bars 
of the U.S. Supreme Court and U.S. Court of Military Appeals. 

** William Shakespeare, The Tempest, act 2, scene 1, line 253, re- 
produced on the facade of the National Archives Building, 
Washington, D.C. 

1. By virtue of the Military Justice Act of 1968, Pub. Law 90-632, 82 

Stat. 1335, amending 10 U.S.C. 801-940 (1964). 
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Code of Military Justice,? which became effective 
in the Armed Forces on 31 May 1951. The Code 
contained a limited statement only regarding the 
duties and responsibilities of the law officer.® 
It provided that the law officer of a general 
court-martial should rule on interlocutory ques- 
tions, other than challenges, arising during the 
proceedings and that any ruling by the law 
officer of a general court-martial upon any inter- 
locutory question, other than a motion for a 
finding of not guilty or the question of an ac- 
cused’s sanity, would be final and would con- 
stitute the ruling of the court.‘ 

The Manual for Courts-Martial, United 
States, 1951, was issued pursuant to the author- 
ity delegated to the President in Article 140 of 
the Code. Drawing upon former customs and 
practices of the military, the drafters of the 
Manual attempted to provide explicit instruc- 
tions for the performance of his duties by a law 





2. Act of May 5, 1950, 64 Stat. 108 (codified at 10 U.S.C. 801-940) 
[hereinafter, the Code or the UCMJ]. 

3. See p. 158 & note 24 infra. 

4. 10 U.S.C. 851(b) (1964). See also 10 U.S.C. 826, 839 (1964). 
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officer.’ The decisions of the Court of Military 
Appeals upon review of records of trial by court- 
martial, drawing upon the standards of judicial 
practice in the Federal district courts, began to 
enlarge upon the provisions of the Manual. 
Whereas the Manual made no mention of such 
procedures as change of venue and declaration 
of mistrial, it soon became apparent that these 
procedures, and others, were an inherent part of 
the system of judicature which came into being 
on 31 May 1951. 

There was also an early extension by the 
Court of Military Appeals of the instructional 
requirements laid upon the law officer by the 
Manual, as demonstrated in United States v. 
Gilbertson.® Therein the Court observed that the 
instruction given by the law officer followed pre- 
cisely the elements listed in the Manual for 
Courts-Martial, U.S. Army, 1949, “but obviously 
[contained] no legal standard of misbehavior 
[before the enemy].”* After referring to the 
legislative history of the Act of May 5, 1950, and 
opinions of the U.S. Courts of Appeals for the 
Third and Ninth Circuits, the writer of the 
majority opinion, Chief Judge Quinn, said: 

The reasons given in these Federal cases for requir- 
ing full oral instructions are sound, and become even 
more persuasive when applied to courts-martial pro- 
cedure. . . . If full instructions are not given in open 
court, defense cannot evaluate their correctness and 
has no opportunity to object. ... 

This responsibility is a serious one and cannot be ful- 

filled by summary reference to a Manual discussion.® 


At this point it was quite obvious that the Court 
of Military Appeals intended to measure the 
performance of the law officer by the same re- 
quirement for concise, accurate, and thorough 
instructions that is applicable in the Federal dis- 
trict courts. 

It might be said that under the provisions of 
the 1951 Manual, there was an implied sharing 
of the judicial function between the law officer 
and the members of the court-martial. With the 
benefit of hindsight it is now possible to observe 
that the Court of Military Appeals clearly re- 
jected any such inference. During the early years 
of the Code it was customary for members of 
courts-martial to appear at the convening of a 
court, each with his own copy of the Manual 
which he would use liberally throughout the 
trial—both in closed and open session. One can 


- MCM, 1951, chs. IX—XIII. 

- 1 USCMA 465, 4 CMR 57 (1952). 
. Id. at 466, 4 CMR at 58. 

. Id. at 468, 4 CMR at 60. 
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now perceive, on re-reading Gilbertson, that this 
use of the Manual by members of courts-martial 
was doomed from that date on. The actual deci- 
sion, however, was five years in coming. It ar- 
rived in United States v. Rinehart.® The issue 
presented for the Court’s consideration was 
whether the assistant trial counsel’s reference to 
paragraph 33h of the Manual prejudiced the ac- 
cused.’”®° Having resolved that issue by a finding 
of prejudice, the Court went on to say: 


One further matter merits discussion. In the recent 
case of United States v. Boswell, 8 USCMA 145, 23 
CMR 369, we voiced our disapproval of the practice 
of permitting court members to consult “outside 
sources” for information on the law... . 


We cannot sanction a practice which permits court 
members to rummage through a treatise on military 
law, such as the Manual, indiscriminately rejecting 
and applying a myriad of principles—judicial and 
otherwise—contained therein. . . . In the first place, 
many of the passages contained therein have been 
either expressly or impliedly invalidated by decisions 
of this Court. ... Secondly, we have consistently 
emphasized the role of the law officer in the instruc- 
tional area... .* 


The Court then referred to its decision in United 
States v. Wilson ** in which Judge Latimer, 
speaking on behalf of the Court, said: 


We have said on numerous occasions that it is the law 
officer who is in charge of the trial proceedings and 
responsible for its orderly conduct. One of his most 
important functions is to give adequate, comprehen- 
sive instructions on the issues of the cases... . If 
we are to build a real system of military justice, we 
must ensure that the law officer is shouldered with 
the responsibility of seeing to it that the court-martial 
members are given proper guideposts to reach a fair 
and just verdict. .. .” 


Not all of the decisions during the early days 
of the Uniform Code of Military Justice and the 
MCM, 1951, relating to the law officer dealt with 
instructional requirements. United States v. 
Stringer * involved a case in which there was 
substantial questioning of a witness by a mem- 
ber of the court, which questioning was inter- 
rupted by the law officer who reminded the 





9. 8 USCMA 402, 24 CMR 212 (1957). 

10. MCM, 1951, par. 33h provides in part: “. . . [RJetention in the 
armed forces of thieves and persons guilty of moral turpitude 
injuriously reflects upon the good name of the military service 
and its self-respecting personnel.” 

. 8 USCMA at 406, 24 CMR at 216. By footnote the Court referred 
to Feld, A Manual of Courts-Martial Practice and Appeal, App. 
I, p. 164, for an additional list of Manual provisions which had 
been invalidated or substantially dified by d of the 
Court. 

12. 7 USCMA 713, 23 CMR 177 (1957). 

- Id. at 716, 23 CMR at 180. 

14. 5 USCMA 122, 17 CMR 122 (1954). 





member that he [the member] was not prosecut- 
ing the case. Thereafter, the president of the 
court-martial injected himself into this colloquy 
and provoked an exchange of remarks—some de- 
cidely injudicious. On reconvening the next 
morning, the trial counsel presented a letter 
from the convening authority which observed 
that the remarks by the court’s president were 
prejudicial to both the government and the ac- 
cused and directed withdrawal of the charges 
and a reference to a new court. The issue pre- 
sented on appeal was whether the officer conven- 
ing a court-martial possesses the authority to 
declare a mistrial. The Court’s consideration of 
this issue resulted in three separate opinions. 
All the members of the Court agreed that the 
officer convening the court-martial did not 
possess such authority. By dictum a majority 
of the Court held that the authority to declare 
a mistrial was vested solely in the law officer. 
Judge Brosman, who did not entirely embrace 
the dictum of the Court majority, was neverthe- 
less prompted to remark: 


Under our analysis, then, a trial by court-martial 
may be terminated prior to findings by reason of 
“manifest necessity” without the attachment of jeop- 
ardy. In a civilian court such a termination would 
be produced through the declaration of a mistrial or 
some similar action by the trial judge. Who is able 
to take this action in the instance of a court-martial 
proceeding? Traditionally it has been the convening 
authority—indeed, he alone—who has been invested 
with power to end a trial by court-martial prior to 
findings. ... 


To be sure, it may be contended that a motion for a 
mistrial is, in civilian practice, addressed solely to the 
discretion of the trial judge. . . . Accordingly, it is 
said that, since the law officer—rather than the con- 
vening authority—is the military analogue of the 
trial judge, he and only he should exercise the power 
to terminate a court-martial proceeding prior to find- 
ings. Thus, there would be no authorization for the 
convening authority himself to withdraw the charges. 

% ak 


* % 


All of the members of this Court appear to agree gen- 
erally on the desirability of a rule which would per- 
mit the law officer to declare a mistrial. However, the 
author of the present opinion must confess to substan- 
tial misgivings concerning the legislative authoriza- 
tion for this result. . . .* 


Chief Judge Quinn appeared to have no such 
misgivings, and at the very outset of his opinion, 
stated : 

Essentially, the first question in this case is whether 


the convening authority of a court-martial or the law 
officer is the proper person to declare a mistrial... . 





15. Id. at 129, 17 CMR at 129. 
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The very statement of the problem provides me with 
the answer. Under such circumstances, the power to 
declare a mistrial is vested in the law officer. 


This Court has repeatedly held that Congress intended 
that the law officer occupy relatively the same position 
as the trial judge in a civilian court... .% 


Judge Latimer expressed his conclusions in the 
following manner: 


We have declared that in areas where there is no clash 
with the Code, the Manual, or long-established legal 
principles, the law officer in the military system has 
powers comparable to those of a judge in the civilian 
court. One of the law officer’s principal purposes is to 
control and direct proceedings along well-recognized 
legal paths within the framework of the Uniform Code 
of Military Justice. That Congress empowered the law 
officer to discontinue a trial for obvious prejudice 
seems implicit in the wording of Article 51(b) of the 
Code . . . which provides that he shall rule on 
all interlocutory questions arising during the 
proceedings.” 


As a further illustration of the development 
of the law officer’s role through the decisions of 
the Court of Military Appeals, one might cite the 
case of United States v. Gravitt.'* The case in- 
volved a member of the U.S. Air Force charged 
with assault on and murder of Army personnel. 
The accused was tried at an Army installation 
overseas. The defense counsel moved that the 
court adjourn and reconvene at either of two air 
bases. The motion was denied. Chief Judge 
Quinn, speaking for the Court, said: 


A motion for a change of venue is not specifically re- 
ferred to in the Manual for Courts-Martial, United 
States, 1951. ... However, we need not consider 
whether this omission, or the fact that the jurisdic- 
tion of a court-martial is conceded to be “geographi- 
cally universal,” makes the motion “unknown as such 
in military law”. . . . Unquestionably, an accused is 
entitled to a fair trial. Hence, if he can demonstrate 
that the court would be adversely influenced by a gen- 
eral atmosphere of hostility or partiality ... he 
would be entitled to be tried in some other place. . . .” 


This decision of December 3, 1954 served to es- 
tablish the authority of the law officer to grant 
a motion for a change of venue. 
Notwithstanding the Court’s determination 
to apply the established modes of procedure 
common to criminal practice before Federal 
courts in its assessment of the law officer’s per- 
formance in trials by courts-martial, the Court 
was loath to create new procedural tools for the 
law officer’s use. The Court refused to sanction 





16. 
17. 
18. 
19. 
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Id. at 140, 17 CMR at 140. 
5 USCMA 249, 17 CMR 249 (1954). 
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the efforts of law officers to create a pretrial con- 
ference procedure applicable to courts-martial. 
Ultimately, in United States v. Kendall,*° the 
Court was prompted to remark: 


We are enduring in this view. The recent creation of 
comparable provisions in the Federal Rules of Crim- 
inal Procedure . . . demonstrate [sic] to our satis- 
faction the complete need for, and dependence on, 
legislative inducement in bringing about these de- 
sired changes. .. . 21 


Admittedly, the foregoing discussion refers to 
only a few of the numerous cases in which the 
role of the law officer under the Uniform Code 
of Military Justice was enlarged and redefined 
in decisions of the Court of Military Appeals.?? 
It is of interest to note that in some of the cases 
not herein discussed, the Court of Military Ap- 
peals not only enlarged and redefined the role of 
the law officer, but on occasion was obliged to 
remind law officers of general courts-martial of 
the high standards of behavior and decorum 
that are an essential part of their judicial 
calling.** 

But, for the most part it was the uncertainty 
of his position that caused the law officer the 
most difficulty, and it was this which prompted 
an earlier commentator to observe: 

The Code itself does not give us much assistance in 

our effort to define or present the “law officer” as an 

entity. . .. The area of authority would appear to 
be stated in very clear and unambiguous language, 
but in practice it becomes only too clear that exercise 
of the authority conferred upon the law officer, at 
times, is not fully understood by those concerned... .* 


The author of the foregoing cited as evidence of 
the earnest concern of the Court of Military 
Appeals for the continuing development and 
growth of the “judge” concept of the law officer, 
a recommendation in the annual report of the 
Court in 1959. In that report the Court re- 
marked in part: 


... The removal of the judicial officers from the 
command of the convening authorities will necessarily 
result in a greater degree of judicial independence, 
and the limitation of their duties will inevitably re- 
sult in the necessary judicial acumen for the per- 
formance in the image of a Federal Judge. 





20. 17 USCMA 561, 38 CMR 359 (1968); cf. U.S. v. Mullican, 7 
USCMA 208, 21 CMR 334 (1956). 

21. 17 USCMA at 565, 38 CMR at 363. 

22. See Murphy, Manual for Courts-Martial, Modification by Court 
of Military Appeals, JAG J., Feb 1956, at 3. 

23. See Comment, The Role of the Law Officer, JAG J., Nov 1954, 
at 17, which includes discussion of U.S. v. Adamiak, 4 USCMA 
412, 15 CMR 412 (1954) and U.S. v. Walters, 4 USCMA 617, 16 
CMR 191 (1954). 

24. Bodziak, The Law Officer Under the UCMJ, 16 JAG J. 3 (Jan 
1962). 
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In anticipation of the Court’s desire for an 
“independent” military judiciary, the Depart- 
ment of the Army initiated a law officer program 
on January 1, 1958, in two pilot areas. The object 
of the program was to provide for the assign- 
ment of law officers from a panel of judge advo- 
cates who served exclusively as law officers of 
general courts-martial. The design of the pro- 
gram that eventually evolved called for a dis- 
persed panel of law officers, each strategically 
located to serve a particular area, responsible 
only to the Judge Advocate General. A similar 
program was inaugurated by the Commandant 
of the Marine Corps during the latter part of 
1960. On December 6, 1960, the Secretary of 
the Navy established a pilot law officer program 
for all the naval service.*> As a result of this 
pilot program the U.S. Navy-Marine Corps 
Judiciary Activity came into being on July 1, 
1962.°° Thus, as of the time of the passage of the 
Military Justice Act of 1968, there was already 
in existence within the naval service an inde- 
pendent judiciary consisting of six Navy and six 
Marine Corps officer lawyers. 


PART II 


THE MILITARY JUDGE UNDER THE MILITARY 
JUSTICE ACT OF 1968 


The inability of the drafters of MCM, 1951, 
and others, to anticipate the role to be accorded 
the law officer augurs ill for any predictions as 
to the role which the military judge may ulti- 
mately assume under the 1968 Act. Accordingly, 
it serves the purpose of this article merely to 
postulate the role of the military judge on the 
basis of the specifics of the Act. 

The military judge, in this new era of the Uni- 
form Code of Military Justice which commences 
August 1, 1969, is authorized to sit in four differ- 
ent distinct capacities—(1) as military judge 
of a general court-martial consisting of not 
less than five members, (2) as military judge 
of a general court-martial without members, (3) 
as military judge of a special court-martial con- 
sisting of not less than three members, and (4) 
as military judge of a special court-martial 
without members.”’ A general court-martial con- 
sisting of only a military judge, however, shall 
not have jurisdiction to try a person for any 
offense for which the death penalty could be 
adjudged unless it has been referred to trial as 
a noncapital case. The Senate report ** points 





25. SECNAV Notice 5450 of 6 Dec 1960. 

26. SECNAVINST 5813.6 of 9 May 1962. 

27. 10 U.S.C. 816 (Supp. IV, 1969). 

28. S. Rep. No. 1601, 90th Cong., 2nd Sess. (1968). 


out that this provision in the amendment to 
Article 18 was designed to avoid the type of 
choice found objectionable by the U.S. Supreme 
Court in United States v. Jackson *° which inval- 
idated a provision in the Federal Kidnapping 
Act, 18 U.S.C. 1201(a), that the death penalty 
could be imposed only if the verdict of the jury 
so recommended. The U.S. Supreme Court held 
that this provision violated the Fifth and Sixth 
Amendments by needlessly discouraging a de- 
fendant from exercising his right to plead 
innocent and demand a jury trial. Thus, the 
amendment to Article 18 of the UCMJ was so 
drafted as to eliminate the opportunity of any 
choice by an accused that would either increase 
or decrease the permissible limits of punish- 
ment. Even so, it is not difficult to imagine that 
at some early date an accused referred to trial 
by a general court-martial in a capital case will 
request trial by a court-martial consisting of a 
military judge only and that a convening 
authority will be prompted to modify his refer- 
ence for trial so as to permit trial by the military 
judge only. It requires little clairvoyance to pre- 
dict the issue on review in the event the military 
judge accepts the case in this posture. The mili- 
tary judge, however, is armed with the authority 
to sidestep this pitfall, if such it may be, because 
trial by military judge without court members 
may be had only in the event the military judge 
approves.*° 

“A military judge shall preside over each open 
session of a court-martial to which he has been 
detailed.” ** Although this sentence is subject 
to interpretation, it should serve to put an end 
to any holdover of the former concept that there 
is a sharing of the judicial function between the 
military judge and the court members. 

Moreover, any lingering doubt as to the inde- 
pendence of the military judiciary, a tenet im- 
plemented by administrative fiat in some of the 
Armed Forces, has been eliminated. The tenet 
has been made law through an amendment to 
Article 26. The amendment provides for the 
establishment within each service of an inde- 
pendent judiciary composed of military judges 
certified for duty on general courts-martial 
responsible only to the Judge Advocate General 
or his designee for directions and fitness ratings. 
The 1968 Act provides also for the designation 
and detailing of military judges of special 
courts-martial under regulations established by 





29. 390 U.S. 570 (1968). 
30. 10 U.S.C. 818 (Supp IV, 1969). 
31. 10 U.S.C. 826(a) (Supp. IV, 1969). 


the Secretary concerned. The Congress contem- 
plated that this procedure would permit the 
establishment of special lists of junior judge 
advocates who could be utilized for other duties 
while serving as military judges of special 
courts-martial in preparation for possible later 
assignment to general courts-martial.*” 

Unlike his predecessor the law officer, the mil- 
itary judge may not consult in closed session 
with members of the court-martial, not even to 
assist them in putting the findings in proper 
form. This in turn enlarges the requirement 
for instructions in open court in that the mili- 
tary judge must of necessity explain the proce- 
dures by which the court-martial may make 
findings of guilty of a lesser included offense by 
exceptions and substitutions. 

By an amendment to Article 39 (a), the mili- 
tary judge is accorded a procedural tool analo- 
gous to the pretrial procedure available to 
judges of the United States district courts. This 
amendment brings to fruition the strivings of 
the law officers involved in the cases of United 
States v. Robinson,** and United States v. 
Kendall.** It permits the military judge to call 
the court into session without the presence of 
the members of the court at any time after serv- 
ice of charges. This authority is subject, how- 
ever, to a delay of three days in the case of a 
special court-martial or five days in the case of 
a general court-martial, unless the accused shall 
waive his right to the period of delay to which 
he is entitled. At this point it becomes readily 
apparent that the military judge must act to 
insure that he receives timely notice of service 
of charges by the trial counsel in order to know 
that he is empowered to act in a given case. 

In accordance with existing requirements 
pertaining to out-of-court conferences, the Ar- 
ticle 39(a) session must be attended by the 
accused and counsel for both sides and the rec- 
ord of same must be made part of the record of 
trial. The Article 39(a) session may be utilized 
to hear and determine motions to dismiss and 
motions for appropriate relief. In fact, any and 
every issue capable of determination without 
trial of the principal issue may be treated at 
such an Article 39(a) session. The military 
judge, for example, may consider a complaint 
by the defense regarding the method of select- 
ing the members of the court-martial panel, a 
failure to issue a subpoena for a particular de- 
fense witness, or a failure to refer an accused 





32. See S. Rep. No. 1601, supra note 28, at 7. 
33. 10 U.S.C. 826(e) (Supp. IV, 1969). 

34. 13 USCMA 674, 33 CMR 206 (1963). ' 
35. 17 USCMA 561, 38 CMR 359 (1968). 
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for psychiatric evaluation. He may consider 
also at such an Article 39(a) session any re- 
quests pertaining to the date and place of trial 
raised by motion for a continuance or change of 
venue. The military judge at an Article 39 (a) 
session may also consider, hear, and rule upon 
any other matter upon which he may be re- 
quired to rule during the trial of the case, in- 
cluding those matters appropriate for later con- 
sideration or decision by members of the court. 

Subject to the regulations to be issued by the 
Secretaries of the various armed services, the 
military judge may also proceed with arraign- 
ment and receive the pleas of the accused. 
Thus, if the military judge is successful in draw- 
ing forth from counsel various facets of the 
case which are merely collateral to the deter- 
mination of the principal issue of guilt or inno- 
cence, the case in all respects will be “‘at issue” 
by the time the court assembles in the presence 
of members. 

In United States v. Robinson,** the Court of 
Military Appeals observed that there is nothing 
in the Code which could be construed as consti- 
tuting the law officer as a court independent of 
the corporate body of the court-martial. There- 
after the Court quoted from Runkle v. United 
States ** as follows: 

A court-martial organized under the laws of the 

United States is a court of special and limited juris- 

diction. It is called into existence for a special pur- 

pose and to perform a particular duty. When the 
object of its creation has been accomplished it is 

dissolved. . . .38 


It is readily recognized that Article 39, as 
amended, represents a substantial break from 
this previously existing concept of court-martial 
jurisdiction. The way by which this “break” 
is accomplished is through an amendment to 
Article 42 to eliminate the requirement that all 
personnel of a court-martial take an oath in the 
presence of the members. Under the amendment 
it is required only that the military judge and 
other personnel of courts-martial be sworn be- 
fore performing their respective duties. Therein 
the Secretaries of the various armed services 
are authorized to prescribe by regulation the 
form of the oath, the time and place of the 
taking, and the manner of recording same. 

Whereas Article 40, as amended, eliminates 
all previous doubt as to who shall possess the 
authority to grant a continuance by according 
that responsibility to the military judge, so also 


- 13 USCMA 674, 33 CMR 206 (1963). 
37. 122 U.S. 543 (1887). 
38. 13 USCMA at 678, 33 CMR at 210. 
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is the equally anomalous situation of the law 
officer with regard to challenges eliminated. By 
amendment to Article 41 the military judge is 
charged with the responsibility of determining 
the relevancy and validity of challenges for 
cause against the members of a court-martial 
or the military judge. 

Many of the provisions of the 1968 Act are 
designed to conserve the time of court-martial 
members. Other provisions already noted will 
conserve the time of the military judge. An 
amendment to Article 45 serves both these pur- 
poses in that, if authorized by the Secretary 
concerned, a finding of guilty of a charge or 
specification may be entered immediately with- 
out vote if the plea is accepted by the military 
judge. 

At this point the military judge emerges with 
statutory definition and title corresponding 
with the role in which he has been cast by the 
decisions of the Court of Military Appeals of 
the past eighteen years. The confusion of which 
Captain Bodziak spoke in 1962 * is past. But 
that does not mean that uncertainties will not 
arise. The sessions authorized by Article 39 (a) 
will call for the development of new techniques 
and the avoidance of pitfalls of which, presently, 
we have little awareness. Herein, as in other 
matters, that which will be required of the mili- 
tary judge will be closely analogous to that 
which is required of a judge of a Federal district 
court,*° insofar as may be conformable with the 
requirements of the Manual and the Secretarial 
regulations. The military judge who depends 
solely upon the decisions of the military appel- 
late judicature to maintain the currency of his 
professional knowledge merely awaits upon 
those judicatories to define his role. On the other 
hand, the military judge who proposes to antici- 
pate the nature and scope of his new role will 
find it necessary to extend the area of his aware- 
ness to include the decisions of the Federal 
judiciary arising out of the exercise of its crimi- 
nal jurisdiction. Regardless of how the initiative 
is supplied, it is apparent that the parochialism 
of the military trial judiciary is at an end. 





39. See supra note 24. 

40. See S. Rep. No. 1601, supra note 28, at 3: “The Bill is not 
intended to be an overall revision of the court-martial system. 
Rather it is an attempt to make a few changes that can be 
agreed upon by the Congress and the armed services in an 
attempt to improve some of the procedures and increase the sub- 
stantive safeguards in courts-martial. In brief, the bill, as 
reported by the committee, amends the Uniform Code of Military 
Justice to streamline court-martial procedures in line with proce- 
dures in U.S. district courts, to redesignate the law officer 
of a court-martial as a ‘military judge’ and give him functions 
and powers more closely allied to those of Federal district judges.” 








